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INEQUALITY IN SCHOOL FINANCE

TUESDAY, OCTOBER 5, 1971

U.S. SENATE
SrLgcT COMMITTEE ON
FEquAL EDUCATIONAL OPPORTUNITY
Washington, D.C.

The Seclect Committee met at 10 a.m., pursuant to call, in room
1114 of the New Senate Office Building, the Honorable Walter F.
Mondale, chairman of the committee, presiding. '

Present: Scnator Mondale.

Staff members present: William C. Smith, staff director and general
counsel; Donn Mitchell, professional staff; T.conard Strickman,
minority counsel. ‘ '

Senator MonpaLE. The committee will come to order.

This morning we lave as our witness an old hand beforec our com-
mittee, Mr. David Selden, president of the American Federation. of
Teachers. We are very pleased to have you here with us this morning.

STATEMENT OF MR. DAVID SELDEN, PRESIDENT, AMERIZAN
FEDERATION OF TEACHERS

Mr. Sewpen. Thank you very much, Senator. Usually T would

allow you to read my testimony at your leisure, but there arc others.
present and if you can bear with me I would like to read it myself.

Senator MonpaLe., That is actuslly better for me. ' '

Mr. SELpEN. 1 have titled my presentation ““The M arginal Child.”

The insidious influence of the laws of cconomies on cducational
theory and tactics is little understood and seldom acknowledged. Yet
this relationship is fundamental to any discussion of the quality of
cducation. Money does not cducate children; teachers and other
oducationa! workers do. Spending money on cducation will not in
itself guarantee that children will be educated, but it is certain that
children cannot be educated without it.

If we nceept graduation from high school as hie minimum definition
of what constitutes “an cducation,” American schools—even by their
own standards—educate only half the children of the Nation. Helf of
those who ecnter first grade never make it through the 12th. Some-
where along the line they become dropouts, fallouts, or pushouts. The
iden that half our children are not worth educating scems monstrous;
and, yet, this is exactly the cffect of what we are now doing. In cffect,
our school systems are based upon the concept of the “marginal child.”

(6727)
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MARrGINAL CHILD: BARELY WoRTH EDUCATION Cosrts

Tn cconomics, the marginal product is that which is barely worth
producing. ‘The marginal child is that child who, in the judgment of
our sociely, is just barely worth the cost of cducating. Those who fall
below that line—the submarginal ones—are rejected or discarded in
exuctly the same way submarginal products are thrust out of the
marketplace; except that humans—unlike stbmarginal automobiles,
soap, or breakfast foods—do not just disappear. They become a part
of our unemployment welfare, crime, and riot statistics.

There are those who insist that the amount of money spent on
cducating a child has little or no bearing on whether or not the child
learus. This is nonsense. The cffectiveness of teaching depends on o
number of factors, all or almost all of which arc controlied Ly the laws
of cconomics.

There are differences in the educability of children. There are
differences in intelligence, for instance. While intelligence tests may not
be rcliable as fine-scale measurements of the learning potential of a
particular child, they nevertheless give adequate information about
gross differences in intelligence, mlﬁ theso diffcrences do affect the
educability of children. Some children are emotionally unstable or
psychologically handicapped so that they are unable to function in a
group setting without special attention being given to them. Hundreds
of thousands of children are socially and environmentally handicapped.
Even when the problem of cultural relevance of curriculum and
matcrials is properly dealt with, so that such children at loast under-
stand the references in textbooks and other materials, they still have
groater difficulty in learning than do children coming from more
amcnable environments.

The fact that some children will be able to escape the statistical
predictions of success and failure, which could be made for thoir pro-
file group, does not alter the fact that we are confronted with a massive
I)l'?lzllem. Thus, only a solution which takes this into account has any
validity.

d Mvucn AppitioNaL MoNEYs NECESSARY

" If we are going to reform our educational system so that—instead
of educating 50 percent of our childron—we oducate 75 percent, or
even 90 percent, tremendous amounts of additional money will be
necessary. Even considering that the most cffective and cfficient
methods are used, educating another 25 pereent of our children will
require a vast expansion of educational services. It is obvious that the
amount of money per child will increase as we go down the range of
cducability. That 1s, the farther we get away from the typical child
for which our schools are designed the more it will cost,

We have been educating the ecasier-to-educate anc rejecting the
others. The easier-to-cducate are those who can adapt to large group
routinized instruction. Children with special learning problems- re-

‘quire extra sorvice—small group or remedial instruction, psychclogical

help, medical service, or just tender, loving care. Such services are
squeezed out by the ceonomic erunch within which our scliools must,
operate.

The liberal Benthamite principle of “the greatest good for the
groatest nunber’” becomes a cruel engine of destruction when applicd

o
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to a school system with less than half enough money to do the job
assiened to it. Under present conditions, o child who needs twice as
much nttention as another will be pushed aside, because if wo educato
him we are denying an education to two other, casier-to-cducate
children.

Economic Facrors CONTROL SCHOOLS

The following are some ways in which cconomic factors control
what goes on in American schools:
©1. According to the “Coleman Report,” the most important
single factor in a child’s learning experience is his social milieu.
Children from lower sociocconomic groups, when mixed in school
with middle- and upper-middle-class children learn better without
handicapping the learning of the other more favored children.
Because of the segregated housing patterns, particulmly in the
northern big citics, the only way such a social mix can be achieved
is by busing. Busing is expeusive, both in capital outlay and
operating costs. But, if schools arc not integrated, oven larger
amounts of money will be required {or compensatory education
yrograms. We, - therefore, reject as immoral the policy of the
ixon adminstration which would restrict the amount of Federal
aid funds available for compensatory education programns; and,
ot the same time, prohibit use of Federal funds for busing.

Senator MoNDALE. What you are saying is that you accept the
Coleman principle that one of the best ways of helping a child learn is,
as carly as possible, to put them into an cnvironment of social and
cconomic advantage, that interplay in such a classroom is very help-
ful?

Mr. SELDEN. Yes.

Senntor MonpALE. And you should also try to compensate that
child for the disadvantages by a special eurichment program which
may vary depending on what the child would need?

Myr. SELpEN. Give him a more intensive educational experience in
school.

PresipENT'S STRATEGY SAYs “No”

Senator MonNpaLE. What you are saying is: That the President is
snying “No” to both strategics? o ,

M- SeLpEN. Both. That is right. Dooming those children.

I do not know, whether this is the point to interject this or not, but
there is o minor point related to this problem. When the Elementary
and Sccondary School Education Act was ‘adopted, we—the AFT—
tried to get the U.S. Office of Educationi to recognizo thé principle—
in keeping with the Coleman report findings—that total school pro-
grams were better than 'c'om})ensatory_ programs which tend to segre-
gfmtc children within a school: We tried to get ‘the O to suff: That if
1alf or more of the children'in the school were poverty children, to be
assisted by Title I, class sizo for. tho whole school could be reduced and
the whole program of the school intensified. | . . ' L

Senator MoNDALE. So.you. do not separate them? o, o,

M. SeLprn. That is right, and this was accepted until just re¢ently.
I understand the rules have now been changed. Services supported by
Title I funds may go only to “Title I children.” I do not think it was
done deliberately to segregate children within school, but I think the

t 8 “
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rule change will have that effect. Furthermore, I do not think that the
programs that try to pinpoint service to individual poverty children
can be us effective as total school programs:. ‘

Scnator MoxpALE. We have heard a lot of complaints from Head-
start teachers and parents—who presumably would a preciate the
guidelines under Headstart—-that they resent very muclh the welfare
smell of Headstart. That is, for all the services being rendered, the
child still walks into that Headstart program only because he is o
loger. They would much prefer a bronder program, as a matter of right,
like_public school for preschool children. That was the central dispute
in the Comprehensive Child Development Act which the Federation
supported. One of the key principles was that it ought to be for work-
ing people and peor people; but, together and not as o welfare progran
but as a matter of right. I was very heartened to sce the way that
principle received support on the Senate floor.

To1AL ScuooL ProgrAM

Mr. Seunen. Well, so were we. Just one more on the aside that I
raised, and that is that we arce not in favor of allowing local districts
to “‘salt” schools with o few poverty children. Then to use that s an
excuse for reducing class size and putting in other types of enriching
programs which really benefit the already favored children. But where
o school is 50 percent—ve would even go for a higher figure: 60 per-
cent—composed of poverty children or children who come under the
definition in ‘Title I, we think the children ought to be mixed within
the school. Once you do that you cannot reduce class size for the
}Joverty children and not reduce it for the others. Thus, you really
1vo to go to the total school programs.

Senntor MoNpALE. At the time Title I was being shaped, did you
over think of—I am sure you did—the possibility of defining dis-
advantage not in cconomic” terms, but in terms of achicvement; so
that schools that had a high percentage of low achicvers—whatever
their racial or economic background—would be assisted? I think they
would tend to be very close.

. Mr. SELDEN. The number of emotionally disturbed children is
hi%hly correlated with social class.
enator MoNpALE. Absolutely.

Mr. SELDEN. And, of course, many in middle class and upper middle
class districts have. their own psychological assistance programs for
children—support programs, remedial programs. It would be nice if
we could put these programs in overy school in the Nation but I
think wo have to take the most urgent problems first. N

Senator MonpaLE. Yes; and it is true from everything we lave
lenrned from our school finance cxperts, that Title I, for all of its
failures, still principally goes to the poorest, of the poor, and that is
quite an achievement. - _

Mr. SeLpeN. Well, it should be broader than it is.

Senator MonpaLE. That is right, but I mean it still tends to go in
relalntionship to need. There have been some illegal distortions here and
there.
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Trre I Bust AssiSTANCE ProGram

Mr. SELpeN. Title T is our best assistance program, in our view.
[I am now continuing with my prepared statement.] . ,

' 2. Shortages of funds mevitably force large-group instruction.
Larger classes can be taught by a teacher if the children in the
oluss are all of upproximately the same learning ability. The
tencher can then use mass methods of instruction. The basic effect
of ability grouping, however, is to adapt the school to the learning
rmte of the child instead of intensifying the child’s educational
oxperience so that he learns at a faster rate. Consequently,
children in the slower groups spend more and more time learning
less and less.

"The opposite of ability grouping is heterogencous grouping, but

. ! smaller classes are required to teach varied ability groups. When

‘ children of greatly varying, learning ability are placed in the
same class, much more individual attention from the teacher or
other cducational worker is required. Small classes  inevitably
require more teachers and other staffi—unless the amount of
classroom time for the child is reduced, in which case his learning

“would again be handicapped. Some of the differentiated staffing

and team teaching schemes are simply based on this device
incidentally. They intensify the learning expericnce for some
children but they cut down on the total amount of classroom time
by pooling the children in very large groups for quite long periods,
during the day. The more favorable the staffing ratio the more the
cost per child, of course. ' '

3. In anddition to the cost factor described above, ability group-
ing raises a problem of racial  discrimination, Sociocconomic
class is highly correlated with race, Sincé learning rates are
highly correlated with sociocconomic class, ability grouping
results in segregating large numbers of black and other minority
children in the slower learning groups.

4. Staffing rutios have a controlling offect on the orgunization
of instruction within the school. In addition to the problem of
ability versus heterogencous grouping, there are also many
other choices of methods and™ tactics available to cducators.
Most of thesc choices such as team teaching, differentiated
staffing, and modular programing require o more favorable
staffing ratio, not less. When money is tight there is no leewuy
in staff assignments and the more innovative and creative

{ approaches to education are ruled out in favor of the tried and

true methods of the past. :

5. Weonomic factors have a hidden offect on curriculum offer-
ings, particularly at vie secondary school level. When small group
instruction is squoezed out of the curriculum some of the more
advanced courses in math, science, vocational and technical
education, and fino ares are offered much less often, if at all. For
instance, analytical geometry may be offered only once every other
yoar instead of every year. If u student cannot fit the course into
his program in the ycar it is offered, he is just out of luck.

6. The quantity and quality of instructional materials and
equipment is restricted when the supply of mouey is vestricted.

| ¢
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For instance, at the later clementary and intermediate levels,
- computer-assisted instruction has proved particularly useful for
remedial teaching, But computers are expensive. Children cannot
receive the benefit of such instruction if the school district does

not have the'money to buy or rent the machines.

IrresponsisLeE To DENY Epucarron MoNEYS

It is totally irresponsible to say that until we can find a way to
cducate children more effectively and cheaply no more money can
be spent on cducation. No one denies that we need more research in
education. No one can deny that children should be educated in the
most effective and efficient way possible. But, until we find more
cfficient and'effective ways to do the job, we have the moral I'esponsi-
bility to give our schools the money necessary to educate children on
the basis of what we now know,

Senator MonpaLE. I don’t know how it can be said that somchoyw,
unlike most other things, money has no relationship to output,

Mr. SELDEN. That is why I dwelled on this at such length.

Senator MonpaALE. I notice many of the wealthy who make that
argument do not risk their own children on that strategy. They either
live in a rich suburb where there is a high per capita spending level
or they send .them to a private quality school where the per pupil
expenditure is even higher. T would like to see a study of how many
of our wealthiest send their children to schools that spend less than
$1,000 per year per student. I bet you would find very, very few of
them. 'L’ct many of those same people say: “There is no point in
spending moncy on education until we know better what to do.”

Mr. SeLpEN. Well, this is what the President of the United States
said when he came out for the National Institute of Education—
which may be a nice idea, it cannot hurt, I suppose.

Scnator MoNpALE. But what he said essentiuhy, as I recall it, is:
“Let’s not spend any more moncy on education until”

Mr. SeLpEN. We find a magic way to educate children.

Senator MoNDALE. Yes. But the interesting thing, of course, is
that leaves the State and the local governments holding the bag. We
have a figure that shocked me: From 1966 to 1971, the Federal Gov-
ernment has increased spending in the clementary and secondary
schools by $900 million a ‘year. In_the nieanwhile, State and local

governments have increased spending for the same purposes by
$15.7 billion and, of course, the percentage of Federal support has
dropped from 8 to 6 percent. In other words, while we have been
holding back at the Federal level, the State governments and the
local governments are left holding that bag with all the inequalitics
of local tax support increasing the differences between the poor and
the rich, with the State governments’ efforts to generate revenues
while retaining industry and with all the inequalitics between the
States—Mississippi has about $400 per capita; New York has $1,200.

So the Federn{ Government's abdication of its role of financial
support of these schools has contributed enormously to inequality
of education and cnormously to the fiscal problems’and tax problems
at the State and local level. Would you not agrec?

9
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ADMINISTRATION RESPONSIBLE FOR PLIGHT OF SCHOOLS -

Mzr. SELpEN. Well, Senator, I think it goes a little deeper than that.
I hold the present administration responsible for the present financial
i))]ight of our schools, not only because it -has failcd—because the

resident has failed—to back Federal-aid proposals, but also because
of some other things he has done of a financial nature.

T suppose it is too much to ask an adininistration, that was elected
by as narrow a margin as this one, not to play politics with any issue
that comes along. But, the politics that havz been played with the
education issuc have hurt every child in the United States. This is
how it is done: The President—instead of conferring with the leaders
of Congress, or with other responsible people, about ways to finance
cducation—came out with a revenue-sharing plan which he well knew
had no chance of adoption in this Congress. The revenue-sharing plan,
however, gave a promise of money for nothing—free money. Under the
influence of this offer of free money, State legislatures stopped in-
creasing their support of education in the way they had been expand-
ing such support, as you pointed out, throughout the 1960’s.” -

As a result, not only have Federal funds decreased on a per-child
basis—and funds from local sources dried up long before—but the
effect of the President’s announcement of revenuc sharing has-been to
decrease the amount of support offered by State governments. They
fcel that if they can demonstrate a need they are going to get this free
money. It is an insiduous interrelation of factors which is bringing our
school system 'down around us. ‘ BUET L
- Senator MoNDALE. To the point that, incredibly, the other day the
superintendent -of the Philadelphia school system'came in here and
asked to be nationalized. oo R

Mr:SeELDEN. Yes. 'Well, I do not want to get into that right now.

Senator MonDALE. Allright. I'thought that waswhy you were here.
 Mr. SELDEN. ‘Well," we ‘vould not necessarily oppose it, but we
think thatif you just nationalize the big cities you are only confronting
half the problem. Also, I doubt that the State governments are going
to give up their jurisdiction over their big cities. They are not going to
allow states within States to be created, so why.tallk about, it? . It

won't happen. It is'like talking about revcnue sharing.. "~ " .
" Senator MonbaLE. T think he was trying to bring home' the severe
plight of his school system. Maybe i% was' 4 ‘serious proposal, but I
think he was trying to figure out how lic could get the Federal' Govern-

ment’s attention. , B
Mr. SELDEN. I-think that is true., . ) i
“'May I return to my writlen presentation? Thank you.

~ One final point must be made’ concerning the effects of funding on
B ey T Tl .

the quality of education.” ' . DR O
" 7.-School systems which have favorable salary schedules, fringe
benefits, and working conditions can be more selective in teacher

* hiring ‘and can have greater flexibility.in the ‘choice of, methods,

' “téchniques, programs, and structures. Good'teachers.can make
otherwise meffective. teaching strategies successful, while poor

'~ teachers, are apt' to be less productive even though they may be
going through .theé correct motions in a favorable setting. Acknowl-

“ edging that there are differences in the ‘effectiveness of teachers

1 A'P "
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does not justify the so-called merit pay schetnes, however. Even
assuming that we could agree on the degree of effectiveness of

- one teacher us compared with another, paying them differently

- would not do anything to change their relative productivity, but
being able to hire better qualified and inore promising teachers
in the first place is a different matter. Those school systems who
can attract more effective teachers will inevitably be more pro-
ductive—quantitatively and qualitatively. Their students will
receive bettor educational service as a direct result of the money
spent by the district on its schools. :

DisTRIBUTION OF SERVICES

- We now turn to the questions of where the money is to come from,
and how it is to be translated into educational services, and how those
services are to be distributed.

. In talking about improving the financing of education, one must
make the basic assumption that a much greater percentage of our
gross national income must be devoted to this purpose. As a matter
of fact, the United States ranks very low among the developed nations
of . the world in the percentage of national income given to education.
. -In 1970 the United States spent slightly under 6 percent of aggregate
income for eclementary and secondary school education. England spent
8 .percent and the percentage of income spent by other countries
varied upward. It would not be at all unreasonable for the United
States to spend 10 percent of its gross national income for the educa-
tion of the young This would increase the total amount spent for
elementary ‘and secondary school education to 10 percent of $795
billion, or $79.5 billion, using 1970 figures. = -

_In that year the United States actually spent $45.4 billion for
elementary and secondary education, both public and private, with
the Federal Government contributing approximately 8 percent of that
total—about $4 billion. ' -

'NEED $35 BiLLioN AppritioNAL Funps

" In other words, in order to make even this modest additional com-
mitment, $35 billion per year more would have to be produced from
somewhere. The question is: Where? , , _ .

In addition to insuring intensive education for the children who
need it most, o fair and equitable educational support program must
require an equitable contribution from all taxpayers.

Our basic 1deas were contained in the National Excellence in Edu-
cation Act introduced in the Senate 2 years ago, sponsored by many
of the members of this committee, including yourself. Our plan will
be amended in light of the Serrano decision, and we will ask the spon-
sors to reintroduce it in the next session of Congress.
~ The plan, as amended, - would have the following basic elements—
we arc willing to confer with anybody on this to modify our position
if it should be desirable: . - R

1.. The average. per-pupil cost of education, utilizing proper
~ staffing ratios, wouli)d be pegged at $1,600 a year. This is aver-
- . aging not only elementary school education.which docs not cost
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as much per student hour as vocational and other secondary
school education, but averaging them all out it would be pegged
at $1,600 a year.

9. This amount would be achieved by a combiuation of Fed-
eral aid and State tax effort, since the locally levied property tax
is no longer a relinble source of inconie. N

3. Each State would establish a State educational fund. We
}n&kle the followiug suggestions for raising tho State shave of this
und: ' :

a.. Each State would levy a 20-mill property tax based
on State property assessilig procedures audited by an agency
to be set up within the U.S: Treasury Department. This 1s
entirely feasible. There are some States who do have pretty
good cqualization boards and there are national associntious
of tax assessors, but due to all sorts of considerations—soime
of which were mentioned by n previous witness before your
committee—tax assessors need overseeing not only by a State
board of cqualization of assessments, but also auditing by
the U.S. Government, providing this kind of supervision
could introduce a degree of fairness into-the property tax
which is not present now.

I have done some studying of this matter. I once lived in a school
district = here 90 percent of the tax valuation consisted of an auto-
mobile prant. Needless to say, the tax rate in that district was set at
the State minimum needed to qualify for State aid.

~ConruicT BETWEEN EDUCATION AND JOBS

Senator MonpaLe. Interestingly enough, often such districts have
a potentially rich base but they 1o not dare really tax it under threat
that industry would leave and the jobs would go with it. One of the
few arens I have heard of that had the guts to stand up and risk that
was the Minnesota Iron Range. For nearly 40 years, we had the best
school system in the country—because we said we are going to educate
our children. Witlin one generation, we were sending people to medical
and law school and turning out corporate leaders and religious leaders.
The story of the Minnesota Iron Range and what was done in one
generation, with tremendous inputs of money to be ‘sure—because
those people had the courage to stand up and require’ the mining
industry to pay—ias really a fantastic story. It was unlike many
inining areas in the west where the fear of losing the single tax base
resulted in an era of low public spending which assured jobs which
kept them alive but cheated the children in the process. “Then when
the mines were exhausted there was nothing left. Many of the most
{ragic areas in this coumntry are right theré.- They ended up with
nothing.” . L e C o
~"Mr. SELpEN. Right. The problems that Ralph Nader brought out,
I can just attest to. When it comes to evaluating industrial property,
how does a little locally elected assessor 'who %ms'"three‘ clerks and
‘three other people working in his officc—how does he go down and
‘assess an auto plant? Well, I will tell -you how he does it. Mr. Nader
is exactly right. He calls up the general manager of the plant and asks
‘him what it is worth. ~ . o
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Senator MoNpALE. “What would he like to pay?”’

Mr. SeLpEN. That is exactly right.

Senator MoxpaLe. It is pretty much like the United Fund when
you call up and ask for a:contribution.

Mr. SeLDEN, That is right. We had u strike in Gary, Ind., last year
that went on for 21 days in near-zero weather. The two sides were
about $100,000 apart; .and, all that time, sitting there within the
confines of that school district, was the main plant f U.S. Steel. The
thought often crossed my mind that if we only had that plant assessed
a little higher, that strike would have been unnecessary.

REAL INEQUITIES. ARE INDUSTRIAL/COMMERCIAL PROPERTIES

At any rate, I would not abandon the property tax. Therc arc ways
to administer the property tax and take the inequity out so far as the
home owner is concerned. That is no problem at all. As a matter of
fact, people that own older homes often get a tremendous break on the
property tax and they can write it off on their Federal income tax. The
real inequities are in the things that Mr. Nader pointed out: industrial

‘and commercial property.

Under what I am proposing, the States would be permitted to levy
an educational surtax on the Federal income tax. There are various
groblems with levying income taxes or progressive taxes in many

tates. If the Federal Government were to extend the opportunity to
State legislatures to piggyback on the Federal income tax, then the
legisla tures could take the responsibility and the tax source would be
there for them if they had the fortitude to use it.

Each State would be required to raise from sources other than the
20-mill property tax, such as the piggyback surtax, a minimum addi-
tional amount which would vary with the State’s taxable wealth and
income. I do not think that you can expect Mississippi taxpayers to
raise the same amounts of money per child as New York or even
Minnesota taxpayers.

- Senator MoNDALE. As a matter of fact, Mississippi is trying pretty
hard in terms of generating money. '

Mr. SELDEN. As a percent of income, their taxes rate up within the
first 10 States. ‘

Senator MoNDpALE. Yes.

-Mr. SeLDEN. Federal aid would be distributed to the States so as to
make up the difference between the amounts raised by State effort
and $1,600 per child, the amount we originally started iith as a fair
support level for educating all children. . ‘ '

. Now, when it comes to spending the money, States should be re-
quired to present to the U.S. Office of Education a plan for distribution

of educational funds to local districts in accordance with the educa- ‘

tional need of the district. Educational need would be determined bi:
means of a sociological index which would take into account suc
factors as per capita income, student mobility, student involvement

In court proceedings, and other factors. These indicate social environ-

ment not conducive to education and shows. that the educational

experience must be intensified if you are going to get quality education
for those children. . . L L o

Local districts would be required to certify acceptable ‘plans to their
State agencies—with copies to the U.S. Office of Educatlon—describ-
ing programs for intensive education for hard-to-educate children.

13,
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In other words, they get more money if they have greater nced. They
then have to tell their State agencies and the U.S. Office of Education
what they are going to do with the extra money in order to educate
their hard-to-educate children. ' I o

Finally, local districts would be required to comply with Federal
laws and court decisions relating to integration and civil rights. ..

| Quaurry RELATED, To Funps -

In siimmary, e have tried to show here that the quality of education
is directly related to the funds devoted to. education; differences
in the educability of children must be taken into account in any
system of education so that those. with the greatest need receive:the
most intensive service; equalization of expenditures between States
should be accomplisliéd through a ¢ombination of required statewide
tax effort and Kederal aid; and funds must be distributed within
States in accordance with educational need. o

Senator MonpaLE. Thank you very much for & most useful state-
ment. , o o
You began. by recounting some of the failurés of our system as it
operates today, the 50 percent of our student body ivho began first
grade and do not make it to the 12th grade. There must be many

children, however, that finally get what you might call a degree who

really failed, too..

Mr. SELDEN. That is right. In referring to an education by our own

standards. , S - oL Cn
Senator MoNDALE. So that probably you are understating the mag-

nitude of the degree to which children, for whatever. reasons, -fail

‘to reach their fuzillpptential_ and are cheated of their life chances

as a result. - . . : . T

Mr. SELDEN. Yes. For -instance most schools track children for
college academic programs, vocational pro rams, or general programs
when students get to secondary schools. The schools do this because

‘they just do not-have the manpower and facilities to give every kid

a decent well-roundeéd; education; it is not, that they want to discrimi-
nate against or hurt children or shortchange them. ‘The schools
cannot do better because of the tremendous amount of effort and
money required to educate the harder-to-educate children. So they
put a little frosting on the cake and put it in the window. = -

" Septor -MonpaLE. We had several examples of school failures.
Mark Shedd, superintendent of the Philadelphia schools, said that
on any given day their truancy rate is about a third—in the average
school, about a third of the students aro out. Then he said in their
50 ghetto schools—I think these are elementary schools—two-thirds
of the children are graded at 16 percent or below in-the Iowa Basic

Skills test. I.asked him what that meant, and he said: “That means,

in effect, . two-thirds of those students in those classes could not

possibly: know what; the ‘teacher is sa ing.” That :is so abysmally
below. grade level that for two-thirds of. tho children the educational

process just could not be working, = e L g
" 1f that is true in most ghettos—and I would think that the Phila-

delphia:school system.is fairly typical for.a northern central .city,

would you not? . .. .
Mr. SELDEN. Yes.

[ S
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Senator MoNpaLE. There must be hundreds of thousands of children
that just do not get to be a'part of the educational process in any
meaningful sense. Would you agree with that?

Mr. SELDEN. Yes. They do not drop out; they are never in.

" Senator MonpaLE. Would you have other examples that show the
degree of this failure? '

Mr. SELpEN. Well, I cannot cite statistics, but I know Mark
Shedd, and what he said about the Philadelphia system is pretty
typical anywhere you go. The ghetto schools just are not educating
children. -

- ProBLEMs ARE Econonmic

I do not blame parents of ghetto children for being angry. They
should be angry. I think their anger, however, is often misdirected.
They ought to realize that their problems are mainly economic in
origin. The environment the child lives in is determined by economics;
and, when he gets to school the qu ality of his school service is deter-
mined by economics. : '

Senator Monpare. The president of the New York City School
Board testified before the committee and he was complaining about
the situation in the New York Schools.

Mr. SELDEN. Right. v _

Senator MonpaLE. So I finally said, “Well, what are you doing
about it? You are the board president.” He said, ‘““There Is nothing

‘we can do about it.” When the president of the New York City Schoo

Board feels unable to do anything, what is that poor black pareng in

“the ghetto going to feel?

Mr. SELDEN. As a matter of fact, the president of the New York
City School Board for many years was a leader of black parents in

.Harlem and he should know what he is talking about. He has probably

been on as many marches and picket lines around New York as
anybody. ‘ S S '
enator MonpaLE. He just sounded utterly hopeless to me.
Mr. SeLpEN. Well, you cannot improve education by giving the

‘teachers or administrators kicks in the ants."You cannot say, “teach

faster.” It does not work. You really have to be sensible about this
thing and put the money into the school system that will allow us to
do a job. : , S

I have a metaphor that I sometimes use. It is as though we were
given a river a mile across and given the material to build a bridge
halfway. Then people get mad because they fall in the water at the

~ Go PArRT Way To :Mo_(_)i\r e ‘.'

Senator MonpaLE. I have used that same analogy. What if we, for

example, gave the NASA $5 billion to go to the moon and they found

out it costs $25 billion? Would ‘we' say" to them, “Well, go as far as
you can go and tell us what: you. see?’ We did not 'say that. We
said, “We will give you what you need: Now be careful.” So they
took $25 billion to get there, I think: "+~ o L

Because we must havi*a C-5A airplane, in 1 year there are costs

‘overruns ‘that exceed by $400 million all that we spent under Title I'on

the 9 million so-called disadvantaged children in this country. = :°
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I think justice in this Nation requires that we must have educated
children and they must have equal education, It may be different
education, but it must be cqual in terms of achieving the life chances
of that child—and we are enormously short of that goal.

I agree with you that a good chunk of the problen is money.

Mr. SELDEN. You can waste money in education, and a lot of it has
been wasted over the ycars.

Senator MoxDALE. I did not take your testimony to mean that
there were not some institutional crises and lots of them, but the
teacher has to make a decent salary or you are not going to get a
decent teacher. If a chiid is hungry he has to be fed,

We heard the superintendent of the Inkster school system, which is
an all-black system in a suburb outside of Detroit. He said they have
classes in which they have no textbooks, they have science laboratories
with nothing in them, and they are bankrupt to boot; and they are

spending at the rate of $650 per capita while Grosse Point is spending

$1,100. .

8o I believe that there is great merit to the nced for a substantially
increased role by the Federal Government in the support of our
schools, ‘

Mr. SELDEN. Senator, just let me add one other personal observa-
tion. A little over a year ago I took a weck off from my regular job av
president of the American Federation of Teachers dnd became a
substitute teacher in the Kansas City, Mo., school system. Of course,
the life of a substitute is never very pleasant, and you really have
two strikes against you, if not three, when you walk into the class-
room. But in that school system I presided over, as best I could, 5
different day’s—different classes, most of them 10th-grade world
history classes. ‘

Most of those classes were one-textbook classes with no sup-
plementary materials at all, and if a child did not bring his textbook,
he was sup{ osed to just sit there.

Senator MoxDpALE. What kind of a school was it?

Mr. SELDEN. I did not teach in any of the better schools. The
teachers are not absent so much, I guess, in those schools, but they
were schools where the harder-to-educate children were. '

Two-Tprps VOTE FOR MILLAGE INCREASE

I do not knov, whether you know much about Kansas City as a
town. I have never lived there myself, but I learned quite a bit about
it. It is a place with a great deal of civic pride and yet, those people,
five times in a row, have voted down a school tax-increase.

Now, here is the peculiar part of it. Five times a majority of the
people have voted in favor of increasing the taxes, but you have to
get a two-thi.ds vote to raise the millage in Kansas City. '

"~ Scuator MonpaLe. We are used to two-thirds votes around here.

Mr. SELDEN. Soit'went down every *ime, and you have 10th grade
classes with one textbook and no suppicmentary materials, and those
kids arc just waiting until they are old enough to get out. ..

" Senator MoNDALE. At 16 they leave. = '~ R N
‘Mr. SgLpEx. Right. .~ . o
Senator MoxpALE. What is the per-pupil “expenditure level “in
Kansas City, do you know approximately?
68—112—71—pt. 16B—=2 (i ‘
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Mr. SELDEN. Well, in clementary schools it is about $500.

Senator MonpaLE. You mentioned carlier that you support ade-
quate research and from my work here, my impression is that it is
certainly needed. The amount we put into research is very, very
infinitesimal compared to industry, for example. L

Mr. SELpEN.. That is right. T ‘

Senhator MoxpALE. I do not' know what we spend federally on
research but—— - ; : :

Mr. SELpEN. It is not very much. Most of the research in education
has been, done by Ph. D. candidates. These people do not have the
money to hire computer time or get large staffs to gather data. They
usually work over the material that somebody else has acquired from
somebody else: : T S ‘

“There is very little basic research going on. The commission of the
States is doing some on the national assessment program. There is
some being done on contract, although alot of that money has dried up.

There is now in progress a compensatory education study. Itiis a
rather extensive one. It will do original rescarch and I think it will be
a very good study. But we are going to have to restrict the sample to
1,000 kids, which really gets down to the threshold of reliability.

EXPERIMENTATION

Senator MoxpaLE. What is your position on experimentation? We
have experiments with the voucher system, and on Gary, Ind., and a
few other places with so-called private contracting. There has been a
movement called free schools. ’there has been the community school
movement. School districts have experimented’ with introducing
choice so that parents can send one child over here if they want an
open school or open classroom approach, they could send him ‘to
someone elsg for sort of a hard disciplinarian approach, another school
for vocational approach, and other choices trying to give the person
who has only a public school option choices within that system.

Now, maybe what I have talked ‘about, following the different
categories—— , ' ' '

Mr. SeLpEN. They do in my group.

Senator MoxpaLE. Would you respond to that?

Mr. SELpEN. Well, we are very much in favor of experimentation
in educational methods and structure of instruction within the school.
We have endorsed and a lot of our prominent union people have been
associated with many such experiments. ,

We support promising experiments. If it can be shown that an

‘experiment is likely to produce something of value, we say go ahead.

back together again. _ ,

The voucher plan comes in that category in our view. We are op-
posed to educational vouchers. They arc really not an experiment.
They do not advocate any particular style of education or any new
method or technique. They are merely a way to get public money into
nonpublic schools. We support Title I which provides for publicserv-
ices to children in nonpublic schools, and we support that concept in
general, but we do not support the voucher concept which, if it were
widespread, would undermine public education. T

But we are not in favor of breaking eggs to see if you can put them

G
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It happens that I have written a piece on this question. Ratlier than
trying to ad lib the whole thing, I can give it to you. I am rather proud
of it. I also think it is balanced. : :

Senator MonpaLe. Has that article been written?

Mr. SeLpEN. Yes; it was published in the Teacher College Recerd
last January.

Senator MonpaLe. Would you submit that to us for the record.*
.- Mr. Sewpen. I will. : : -

Senator MonpaLE. What about contracting?

Mr. SewpeN. Going to performance contracting, we were very
dubious about it in the beginning. The more we found out about it,
the less wo like it. We think that performance contracting is an in-
vitation to the ripoff. Fly-by-night companies are formed and convince
beleaguered school boards to give them contracts. The proofs of ac-
complishment are very often rigged, and many of the companies
emphasize that they would not want to stay more the 2 years anyway
under the so-called turnkey principle. They claim that all they aro
doing is showing you how to do things and then they.are going to
move on. Well, %am suspicious of that sort of operation.

Senator Mo~paLE. Have you had a chance to

My, SELDEN. A project in Rhode Island was to be evaluated by a
specified test. A couple of weeks before the test, the children were
given practice tests which overlapped as much as 75 percent the test
that they were given finally when the payoff test came. T

Senator MonpaLE. This was in Rhode Island?

Mr. SELDEN. Yes; it was in Providence, R.I., last spring. We
hired some people to go vip there and investigate. That contract is
now being held up and being challenged. '

BeLieveEs PERFORMANCE CONTRACTING LiOOMED

Introducing the profit motive into this cooperative enterprise of
education simply confuses things. It promises people things that
cannot be delivered and in the end, I think, performance contracting
is doomed to failure. , o _ o

The OEO had 16 projects for performance contracting. I looked at
some of those and they were not bad, but the profit motive had very
little to do with the success or failure. The creativity and inventiveness
of the people that were involved was really what was carrying the
project and they were doing this simply because they were cnergetic
and creative people, not because they were going to get a5 percent

profit out of the deal.

Introducing this kind of incentive almost guarantees that you are
going to enter into a long contest between:profit seékers and govern-
mental watchdogs:that will introduce .a false note- into education.

Senator MonpaLe. Have you had a chance to.look into the Gary

roject? R
P Mr. SeLpEN. No.. We ‘represent .the. teachers there in Gary.and
those in the project, too. Ninety-eighti percent of the:teachers are

‘members.of -our union. Our union ‘takes & dim.view of the project.

A recent ovaluation which gave the project high marks we think is

inaccurate.. - .-

*Seo Part 16D, Appendix4, - !
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Senator MonpALE. Can you dwell on that a minute, because there
have been some very glowing national reports. :

Mr. SeLpEN. I cannot go into detail on this at the present time,
but I can get the information after this hearing.

Senator MoNpALE. You might submit some comments for the
record?*

Mr. SELpEN. I will. Or if you like, I can easily bring members of
our union who are involved in the project and have them talk to you.

Senator MonpaLe. Have you had members of your union employed
at that school? \

" Mr. SELDEN. Yes. . ‘ :

Senutor MonpALE. Would you submit for the record your view of
that and we will include that in the record.* .

But let us take one of Mark Shedd’s schools in which one-third of
the children are dropping out or missing, and he claims two-thirds are
just so far behind. Other than the broad restructuring proposals which
you referred to, a massive reordering of national priorities to deliver
fiscal equity, is there any shortrun structural or strategic approach
that offers any hope for those children?

MoreE EFFECTIVE ScHooLs PROGRAM

Mr. SeELpEN. I do not think so. I do not think that you can make
bricks without clay. Our program for ghetto schools is called the
More Effective Schools program. It is essentially based on improved
staffing ratios so that class sizes can be reduced. The teachers in the
school have time for planning and conferring with each other and for
developing innovative new approaches. But, the More Effective
School program adds about 50 percent of the cost per child to the
school; and because we really are operating on the marginal child
theory, we just do not come up with the money. The More Effective
School program is actually in danger in New York City—not because
it is not producing, it is ‘producing—because it costs money. The
city government and the State government do not want to come up
with the money to educate these children.

Senator MoNpALE. How many schools are involved in the More
Effective School system? ‘

Mr. SeLpEN. Thirty-one in New York.

Senator MoNDALE. Do those include high schools?

Mr. SELpEN. No. They are elementary schools, and I think this is
really the site of our most serious educational problem.

Senator MoNpALE. Has the number of schools gone down or is
it the same? : : o

Mr. SELDEN. It has remained the same.

Senator MoNpALE. . And what is the per pupil expenditure level

‘ther'e, if you know? .

Mr. SELpEN. About $1,200.

Senator MonNpALE. Has that risen or dropped?

Mr. SELDEN. It has remainéd about the same. i
ﬁ:Sen‘?ator MonpALE. And how long has the: MES  system been in
effect?! - - Lo Co S o

Mr. SELpEN. It was originated 6 or 7 years ago. I am very proud
to say I was the chief negotiator for the union when we negotiated
the MES plan with the superintendent of schools.

*See Part 16D, Appendix 4. 1 3
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Senator MoxpaLE. Would you submit for the record a short
evaluation of what you think the More Effective School system shows;
that is, what is happening to the money?

Mr. SELDEN. Sure,

Senator MonDALE. Would you do that?

Mr. SELDEN. Yes, Ican do that. There have been several evaluations
in the past 2 or 3 years which have given the plan very high marks.
The first evaluation which was made 5 years ago—which we feel was
erroneous—criticized the pupil progress in reading, but gave it high
marks in other fields. Since then all the other studies have given the
plan very high marks,

Senator MoNpALE. If you have those evaluations easily available—
we can get them I am sure—but if you have them, would you give
copies to us for the record?*

Mr. SeLpex. Yes, I will,

Senator Monparg. I would like, in addition, maybe a short letter,
if you have time, indicating what you think it stands for in general
terms.

Mr. SeLpEN. I will be very happy to do this.

Senator MonDALE. I feel very strongly there should be no marginal
children in this country. I think every child should have an opportunity
to fully develop, and this Nation is not a just nation until that is true.

Mr. SELDEN. 1 used the term to shock, but I think nevertheless, it
is accurate.

Senator MonpaLe. Thank you very much for a most useful
statement.

The committee is in recess, subject to the call of the Chair.

(Whereupon, at 11:10 p.m., the Select Committee was recessed,
to reconvene at the call of the Chair.)

*See Part 16D, Appendix 4.

A
S




JUPPREISL 05
e TR
e e e n s s 3T -

o e e, g TR

' INEQUALITY IN SCHOOL FINANCE

.

 WEDNESDAY, SEPTEMBER 20, 1971

o U.S. SENATE
- SELEcT COMMITTEE ON
Equar EpucarioNaL OPPORTUNITY
' Washington, D.C.

The Select Committee met at 10:04 a.m., pursuant to call, in room
1318, of the New Senate Office Building, the Honorable Walter F.
Mondale, chairman of the committee, presiding. ~ .

Present: Senator Mondale. - ]

Staff members present: William C. Smith; staff director and general
counsel; Donn Mitchell, professional staff. , BN

Senator MonpaLE. The committee will come to order. . .~

This morning, continuing our discussion of school finance, we will hear
from Professor Oliver Oldman, professor of law and director of in-
ternational tax programs, Harvard Law School; and Mr. Allen D.
i\)l%wel, consultant on Government finance and statistics, Washington,
Mr. Edward Fort* is not yet here, but he will be with us shortly.

If you will please come to the witness table, we very much
appreciate having you with us this morning. o

.lll’erhaps Professor Oldman could commence the testimony, if you
will. . : .

STATEMENT OF DR. OLIVER OLDMAN, PROFESSOR OF LAW AND
DIRECTOR OF INTERNATIONAL TAX PROGRAMS, HARVARD LAW.
' SCHOOL, CAMBRIDGE, MASS. - -~ * J S
Dr. OLDMAN. You -will-forgiw me for reading my statement this
morning, but I deliberately made it-a short one. Most of the sentences
i1111 it, I think, will come out-better if I read, rather than summarize
them. R
"Senator MonDALE. We appreciate that. That usually helps us as
well:- Proceed. I T PN FER U T PR
-Dr. OLpMax. Studies - which - set forth .the unequal geographic
distribution of the property tax base as.a.source of public. school
{inanc'mg are well known,-and-I will not summarize them 1n any. detail
1ero. . B T S PL IO C L LA RO PR ST IR
_.In my first footnote, I enumerate the several Advisory Commissions
on Intergovernmental Relations studies as-well as two studies done by
the Federal Reserve Bank of Boston.” Unfortunately; the copies of
the summary of the Boston bank study done by: Steven Weiss; have
not arrived here at the committee room;on time. They: were sent: and

"+Seo Part 19B for Mr. Edward Fort's testimony. "+
(6745)
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were supposed to be appended to the paper, and I am sure will arrive
very shortly.

Senator MoNpALE. When they are received, the staff will review
them for inclusion in the record.*

Dr. OupmaN. In addition, one item that I would have added to the
first footnote, I just came upon yesterday—because yesterday was the
day that the September issue of the National Tax Journal was released.
That reported on the seminar session held by the National Tax
Association here in Washington at the end of July. And one of the
papers there was presented by Dr, Paul Cooper of Maryland. And his
paper called, “State Takeover of Education Financing,” which is in
24 National Tax Journal at page 337, certainly ought to be added to
any collection of references. o

Not only does it survey the literature, but it gives us the hard facts
and data with respect to the State of Maryland which might not
otherwise be casily available to a large audience. - .
~ Senator MonnaLE. The staft will review that information. -

Dr. Orpsan. Unequal distribution of property tax resources exists
among the separate taxing jurisdictions within metropolitan areas, the
jurisdictions within a State, and among the States. Examples of dis-
tributional extremes were presented in a recent study done by Steven
Weiss for the Federal Reserve Bank of Boston. - _ L

In ong State, there exist two districts which have the same school
ta.iV rates, but one is-spending three times as much per pupil as the
other. . B - - ' ' ‘ -

‘In another instance, two districts are spending the same amount
per pupil, but one is levying school taxes at seven times the rate of
the other, ' ' , o S
 There-are further examples along the same line in the footnotes to
the Serrano versus Priest decision which I am sure you have all seen
cojies of, ‘ T ‘ S

ProPERTY Tax BACKBONE oF ScHoOLS
_ The property tax continues to be: the backbone of public school
finance and provides over one-half the revenue used to finance public
schools in most of the United States today. And those were one-half
of the property tax revenues that goes into financing the schools,

Inequalities in the distribution of the property tax.base—that is,
inequalities in the distribution of wenlth among. jurisdictions—ac-
counts for a significant part of the unequal distribution of spending
on schools, _ o

Little is .being done by Federal, State, and local governments to
eliminate or substantially reduce these inequalities. Federal distribu-
tions of educational funds do little to ¢compensate for.interstate-ine-
qualitics.- Attempts by some States to distribute school ‘aid in. an
inverse relationship to available local property tax resources have, as
8 whele, failed to compensate [or intrastato inequalities. .-

- And generally, nothingis done to equalize property tax base re-
sources among independent - jurisdictions -located within the same
metropolitan area, _ S

. Within some of the larger cities, the poorer areas suffer from a
combination of discriminatorily high property taxes and discrimina-~
torily low public services, especially in the schools. This “particular

*See Part 16D, Appendix 5,
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property tax discrimination was id entified in a study done a few years
ago by Dr. Henry Aaron and mysell. Data used was for the city of
Boston. o o ’

" Senator MonpaLe. If you would yicld there, is it fair to say by way
of ‘generalization that whether one is looking at interstate differences,
interdistrict differences within the State, or differences between rich
and poor areas within a school district, it is almost uniformly the
case that the richer areas have the most money and the poorer areas
have the least? ' ' o

" Dr. OLpuan. That is not only true, but correspondingly the amount

spent on public schools is greater in these richer districts and richer
States than is the case in the poorer ones. ‘ '

‘Epucarion MoNEY SPENT INVERSE TO NEED

Senator MoxpALE. So that the money for education today is flowing
inversely to the need. - '
Dr. Orpuman. Exactly. :
In the study for the city of Boston, while the diseriminatorily high
property lax burdens in the Roxbury scction of Boston may have
occurred at least in part as the result of lethargie administrative prac-
tices rather than conscious discrimination against cither the poor or
the black, the fact of discrimination nevertheless appears demoun-
strated in the study. The study itsell was published in the National
Tax Journal in 1965. ,
~ Current litigation may resolve this property tax problem in Boston.
- Similarly, pending litigation growing out of Mississippi—that is,
the case involving the town of Shaw, the Department versus the Town of
Shaw—plus the litigation in California to compel equal expenditure
per student in schools within a State, may be a start toward solving
the other side of this particular problem—namely, discriminatorily
varying levels of public services 'to different areas within a given city.
The. recent Cu\viforniu, decision in Serrano versus Priest has high-
lighted for the.cntire ‘American public the concern over unequal
educational facilities caused by inequality in the distribution of prop-
crty tax basc. However, in my statement toduy, I iish to emphasize
that the courts, despite the California decision, axe not likely to provide
the solution to the general problen. Courts may strike down bad
systems, but will not design and order good ones. . - L
Legislative solutions, particularly at the State level, will be required
if there is to be timely change in adequate amount. A
“Senator MonpaLe. Would you yicll there? = '
“Dr. OupMaN. Surely. - . . L
Senator MoxpaLE. Now, the Serrano case goes back to the' trial
court. If the court finds the facts substantiate the plea of the plaintiffs,
presumably some remedy’ will flow. What kind of remedies or remedy
would flow conceivably or logically from a finding that the plaintiff
made his case on the Serrano principle?. o,
‘Would it prohibit the payment of programs, by the States, State qud,
i some way, or how would the court fashion a remedy to achieve the
objective of the Serrano principle? e
Dr. Oupyan. I have not yet tried to think out all-the possible
remedies which the plaintiffs might request as well as the possible
remedies which the court might grant. But let me suggest one at least.

";.-"»'
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If the State of California Supreme Court when the case comes
back up again looks at the facts and decides that it still wants to take
action to support its original decision, then one line of approach might
be that used in New Jersey in the property tax equalization ficld and
in some other States—namely, to issue prospective orders in the future
which would order the State to change the system to bring about a
greater amount of incquality, in this case the financing of schools.
But then leave a period of perhaps 2 years or 3 years for the State to
work out its own solutions and then come back to the court. to see
whether or not the court will accept that as a reasonable approach to
the solution to the problem. , ' _

Senator MoNpALE. In other words, the order would run to the
Governor, I suppose, and the other appropriate State officials, saying
it was found that the present system violated the Constitution—that
they must shape remedies to achieve this describecd objective. The
court would retain jurisdiction. Then, say 2 to 3 years after the
legislature had had time to work on it, the court would take & look at
what alternatives it camo up with. S .

Now, suppose the State did nothing except continue its present
program. Then what kind of remedy would the courts have? I assume
all they could do was prohibit whaf the State was doing in some way.

Drrricunr ProsreEM To REMEDY

Dr. Oupman. This is one of the kinds of problems I do not really
like to think about. It is difficult to imagine a suitable remedy. To my
mind, the possibility of that happening at the very least, of course,
allows the court to give an extension of the deadline which I suppose
is the most likely first act.

But I also suppose that the possibility of that eventuality is one of
the reasons why this committee and the Congress is and should be
giving consideration to developing measures which might make that
eventuality unlikely to come about. : ‘

Scnator MoNpALE. I think in general the courts are really the
inappropriate agency to deal with the equities of school finance and
school desegregation. Every time we abandon our public policy rule
here in the Congress and f;we the courts ‘alone, they are left with
I.'cglly' inadequate ranges of remedies to do the right kind of sensitive
job. | | | SRR
I think the whole desegration field has badly suffered because of the
failure of the Congress and State interests and others to do their part
of the job. That is, I 'think what you are saying here, whatever the
constitutional principle, surely the principles of social equity should
require a broad reform of school financing. o a o

LeeistaTive ActioN. | o
“'Dr. OLpman. Perhaps thé great service of ‘the courts in this issue is
to alert people to the concern of the courts and the willingness of, the
courts to enter into the fray.’And that might be one.of the important
prods to legislative dction which quite clesrly is needed to work' out
careful solutions. ) TR
" Senator MoNpALE. I think it is quite clearly an additional strong
argumont for -those whoare proposing. reforn ' to' say this may not
only be the proper social policy, but it may also be a Jegal imperative
as well. That is a nice additional argument.
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Dr. OuomMan. There is nothing like having the law on your side to
win a case, even before a legislative body.

Senator MoNDALE. It is nice to be able to say you should do this,
v and if you do not, you have to anyway. . ‘ :

Dr. Opman. Exactly. And that, 1 think, is what the California
courts -are trying to tell us. We do not know yet what the Supreme
Court will do on this. I suspect that it may be a good period of time
before we get a full view of what the Supreme Court’s response is
going to be. So that the time for legislative action, certainly, is ripe
at the present moment. .

Senator MonpALE. Thank you. . :

Dr. OLoman. The legislative solutions as we have just concluded,
particularly at. the State level, in addition to the congressional level,
will be required .if there is to be timely change in adequate amount.

One approach, exemplified in proposals in the States of Maine,
Michigan, and Vermont, is to finance public schools through the levy
of a statewide property tax, uniform in rate and coverage. The
approach can be implemented by State collection and operation, or
by local collection with State supervision and equalization where
necessary.
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Another approach—that proposed by the Massachusetts Master
Tax Plan Commission last fall—embraces two features. First, the
percentage of State and local tax revenues to be raised by the prop-
erty tax would be limited to a ceiling figure—about 40 percent.

Simultaneously, a uniform basic rate of property tax would be
levied throughout the State. The proceeds of this levy plus other
State revenues would go into a fund which would be distributed
entirely to local governments. The local aid fund would be of an
amount equal to 80 percent of all local government expenditures in
. the State during the preceding year; and would be distributed to the

local governments by per capita and other formulas designed to have
en equalizing effect. S e :

This: approach is broader than the statewide school property tax
approach because it tends to equalize the_tax burden of all local
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;. government expenditures. rather than just'school expenditures, and it
= restricts the growth of the property tax. : - - : L
3 The Massachusetts -proposal .permits local governments to ‘levy
% additional amounts of property tax for local government use. But only
i a part of the revenue raised by.the additional tax levy inures to the
o benefit .of the taxing. locality. The rest becomes  available for State
distribution to poorer communities. The, effect is to spread throughout
2 the entire State the benefits.of increased property tax-levies in -well-
i, to-do communities. o 2 e e

Thus, if a relatively wealthy community wishes to. increase the
amount it.spends on its public schools, it will find: that some. of-_the
increased levies made ‘upon .it;s_o,wn,-_taxpa?'ers, will -be. employed to
finance increased services in other municipalities. ;... ;- . . .. =
. Senator MoNDALE, Is that just a proposal:at this point?. ...
 Dr. OupMaN. This is now a proposal by a broadly.based comrmmission
in terms of the political spectrum and interest groups. These are their
tentative proposals. It has been announced that their final Pproposals
will be issued in a fourth report, supposedly fairly soon.

~
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I have no reason to doubt that they will repeat, this particular pro-
posal in their final p1‘0posal ‘but I have no information in any case one
way or the other.

It should be emphasized that a fair system of educational ﬁmm(,-
ing

Let me backtrack for a second. I did bring along an extra copy of
that Massachusetts report, and perhaps it may be of somne use t;o the
(,ommlttee if I leave even the tentative proposals here.

‘Senator MonpaLE. Thank you very much. '

Dr. Oupman. T will set these down for that purpose.

It should be emphasized that a fair system of educational ﬁmmcmg
need not jeopardize traditional educational interests at the local level.
I havejust noted that, under the Massachusetts proposal, a community
maystill make a decision to spend somewhat more or less on education
tlmn its neighbors. ‘

\’Imeover ‘uniform proper t,v tax burdens throughout a State need
not threaten decentralized <decisionmaking, A commumtv may stil,
administer its own schools and makc decisions on curriculum, facilities]
and teachers.

STATEWIDE PROPERTY Tax UNIFORMITY

There are still other important problems which statewide property
tax uniformity would help to solve. T'wo prime examples are metro-
politan fragmentation and the provision of low- and modernte—mcome
housing in outlymu areas.

Most metr opolltnn areas consist of many smnll mdependenb jurisdic-
tious clustered around a large city. Economies of scale often indicate
the desirability of fewer and larger jurisdictions with a resulting
decrease in the overall per capita cost of Government services.

One barrier to governmental consolidation has been the inequality
of tax base resources. A community with a relatively high tax base
resists combination with a community having a relatively low tax
base since combination would increase the propelty tax burden -in
wealthier communities by more than the savings realned throuoﬂl
1c(luced costs ‘of consolidated government.

Property tax reform which diminished the swmﬁcance of tax base
dlﬁcrentmls would represent  a significant step in lowelmg fiscal
barriers to local government consolidation m ovements. -

: Property tax reform will also’ encourage ‘the provision of low- nnd
moderaté-income housing in relatively high tax base communities.
Suburban communities with high tax bases resist demands for low-
income housing because they expect that the units will not contribute
enough property ‘tax to pay for the increased vovernmentnl servlces
nee(led by the low-income residents.

- The new housing units require the full range of urban services, the
most costly of which is likely to be schools. As a result, these localities
currently encourage low density, high-valued land use——-lu\ury hous-

, clean industry, and shopping centers.

If one wanted to find:examples of communities, I think one, only
las to look in the suburban range of almost any major large city in
the country ‘today to find the failure: to build low-income housmg in
substantial amounts Even in- ‘areas w here Stnte plogmms hm’
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offered the local community funds.to make up in pavt for the addi-
tional drain on the property tax, even in those cases, one finds com-
munities reluctant to invite low-income housing iu.

But at least they have the argument in & number of communities
it is going to be costly to them, why should this particular local
community be asked to bear the burdens of low-income housing when
those burdens are not distributed evenly throughout the State.

The same data that is in Serrano versus Priest, for public school
financing, the same data that is in the Weiss studies, is the data that
supports, the disparities in property tax bage which lead to discrimina-
tion against having a low-incowme housing.

Senator MonpaLE. Now, while that argument by a suburban
comtnunity may mask racial views, in fact, standing on its own, there
is an argument there, is there not? As long as that local community
depends primarily upon real estate taxes to fund its services, including
schools, to permit substantial numbers of low-income - families in
public housing or in low-income housing would not generate much by
the way of taxcs. ‘They will, in fact, probably have a net deficit to
pick up through the taxes on others to pay for their education.

“That is undeniably true, is it not? L : .

Dr. OLpaan. There are a few States, such as Massachusetts, which
are trying to work out programs which would compensate for this
property tax deficit so to speak. L .

Senator MoNpALE. But they have not worked it out.

Dr. OLpymaN. But it is not really worked out fully.

Senator MoNDALE. We:tried a couple of things. The Eagleton
amendment which is now law provides impact aid for the children in
public housing units as well as military facilities. If it-were fully funded,
t};lhzlxtfwlould mean $600 to $700 a head. That, too, I.believe would be

elpful. . :
“"But all that is trying to correct basically is: the inequitable tax
structure which is based on’ the vagaries of the present real estate tax
Systemn. 0 ¢ b e n oDt
'y-Dr.-.OLDMAN'. Exactly::And if: Federal and State measures would
compensate for these vagaries, then a local community would be faced
quite squarely with the problem of discrimination. And some consti-
tutional questions:might then be raised-if sthey-reject offers of low-
income housing when the only reason is to avoid.association with low-
income people or people of- different racisl background. I

‘ UntrorM TAX:ELIMINATES OBJECTIONS
.- If property tax burdens were ~uniform throughout. the State, how-
ever, and distribution of the proceedswere made on an equitable basis,
the fiscal objections -to low-income. housing would: largely-disappear
as we have just-noted. Without .any. increase in taxes, the per pupil
educational expenditures in suburban. areas, . for example, could:be
kept at the same levels as before the addition of the low-income housing
to the community.: L haemtEL T e

The principal point I have made so far is that statewide equaliza-
tion of property tax burdens is an:important- forward step in solving
the problem of inequality. of ecducational - opportunity. It is by no
means the entire solution. It does-notassure 'asound distribution of
spending on schools or other public services; nor does 1t assure the
best possible distribution of tax burdens among the people of a State.
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Far more attention, than has been given to date, needs to be devoted
to designing intrastate distribution formulas ; and, to developing the
continuous supply of the facts and data needed to apply formulas,
so as to produce the desired results. .

Also, once statewide uniformity of property tax burdens is achieved,
then ‘the substitution of fairer statewide taxes such as the personal
income tax for at least a part of the property tax becomes a practical
possibility. : ' ’

Senator MoNpaLE. If you will yield there, that statement implies
that in order to be in a position to ‘substitute a progressive income tax
as an alternative to property tax for school services, one must first
have a statewide property tax in order to practically substitute one
for the other. Why could not a State say, “Well, now, we are going to
pick up 75 percent of the operating costs of schools,” or something—
increase State aids? - ' ‘ N

Dr. OLpman. Of course; in principle, it would be possible for a
State—which, for example, say 50 percent of the property tax revenues
are used to finance the schools—to adopt legislation which would
finance the schools by increased State taxes on progressive income, tax
base. That would lower the total property tax coilections by perhaps
as much as 50 percent. -~ = - - - RS

- While that is possible in'principle, it is not difficult to see the vast
shift in tax burdens that is going to be brought aboui as a result of
such a switch, - « i T T S T "

Surrr To Srate PERsoNAL IncoMs Tax' -

The question ‘arises how docs one practically make that switch. Ts
it-done in one law on 1.day or is it done by an orderly process of
change in transition? C

‘And what I am suggesting here is that it is more likely that. we will
get to the end result of the income tax as the source of school finance if
we first make the property tax largely one of statewide uniformity,. If
one has observed the. inc¢rease in property tax burdens in a number. of
communities in the United States today, particularly in our own area
n-enstern Massachusetts, one would find rates of incrense on the order
of 10,15, and: 20 -percent iper year. If statewide property taxes are
levied,. it ou¥h_t to be .possible to reduce the.burden: of .the . roperty:
tax at rates like 10,.15, to 20 percent a ‘year and gradually shift it to
the personal income tax without causing an undue amount of windfalls
or an undue amount. of ‘hard-to-bear burden ‘on groups who will be
reluctant to bear it. ' , . .

‘Senator MoNpaLE:  If 'ou-choose your own tax structiire for fund-
ing:schools, which :would"you prefer—a: statewide property tax levy
as its key-source or'a statewide personal income tax? oot oo
- Dr. OLpmaN.. I have ‘no-hesitation’ in’ :supporting ‘the ‘latter,  the
statewide personal income tax.: -~ ‘ R T L

“Senator-MoNDALE. And your reasons are? .. .. Heee

Dr. OLoman. The fairer distribution of the burden among people
in‘accord with ability to pay.: = . et o

I'might add that T have no hesitation in saying that a significant
part of that burden . also being borne at the Federal level in' order: to
distribute: that burden not only fairly among the people of the State,
but among the people of ‘the country ‘as'a whole. G
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- Scnator MoxpaLE. I will want to return to the interstate issue in a
minute. L ‘ T ‘ '
Dr. Orpuman. Though great progress will have been made- through
the institution of these statewide tax and distribution measures, they
do not eliminate fiscal disparities among the States. For this, Federal
action is nceded. Federal action is also needed to induce and speed up
the needed “intrastate tax and distribution reforms. The range. of
possible Federal roles, including the making of equalizing grants and
the conditioning of grants on State reforms, is broad. I do not know
how broad. ' ' ' o ’ . "
To find out, I urge an immediate Federal rescarch effort. With the
results of such an effort, the Membears of Congress will be equipped to
define and enact the Federal role in giving cach child in this country a
substantially cqual opportunity fora decent education. o
Senator MoNDALE. Your proposal secms to be that, though the
details. aré unknown, the Federal Governiment could have a sub-
stantial grant program to education based on two principles: :
" 1. To try to cqualize the difference in wealth between States,
 which can be very tough; and = | , ' '
2. Try to condition substantial aid to States on intrastate
*systems which distribute resources fairly in the school system.
Dr. Oupman. Exactly. ‘ L a L
Senator MoNDALE. You pass up the question as to how that might
be done by saying we:should appoint a commission. We have onc now,
have we not, on school finance? We have a commission, at least onc
commission, on any given subject going at any.time, There are usually
three or four. We have at least one in school finance right now. .- -
T do not know whether they are dealing with this or not..
- Dr. OLpmaN. The suggestion in any event, Senator, is much less onc
of sppointing.of a commission. I am aware of commissions working in
and:around this area. The problem is to get the remainder of the job
of research done: It is'being done'in part by the Advisory Commission
on Intergovernmental Relations. It has not had. the ‘opportunity to
finish the job.: . . = o0 RTINS
.There ‘are other Government agencies. And there is also the pos-
sibility ‘of a crngressionally  organized research cffort- which would
bring together the varied and; many strains of thinking that are being
carried out, are being done, on-this subject todiy. The, problem now

is to:get all the ideas togetherin. a package and see what the full

range of possibilities are, convert them into some judgments ‘and
éstimates of what the impact would be so that some choice can be
made among. them. o e

FepErAL RoLE iN REDUCING INTERSTATE DISPARITIES -
"Senator'MonpaLE. Do you not see a strong Federal role needed - to
assist ‘in these interstate wealth differences? I think today -the’ per
capita ‘expenditure’ of New York State is something like $1,250 per
student, and-in Mississippi approximately $400. So the ratio is: 3t0'1.
~"Dr. OLDMAN. Some otl those differences are, of course, accounted for
by different levels of costs. But ¢ven when one adjusts for those, there
arc still substantial interstate disparities. And there is a Federal role
in reducing those disparities.
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Senator MoNDALE. I am increasingly of the view that these massive
central school systems—New York City, et cetera—are virtually
unmanageable and that for the good. of children we should have a
policy to try to encoinage them to remain in rural areas, try to cn-
(ourage outmigration from these central cities. = =~
It secems one of the central conditions of such a national policy must
be quality rural schools, quality schools in the smaller communities.
~And this has relevance particularly, it seems to me, for the poor
Southern States which can tax their citizens to death and still not
generate enough money for really moderate quality education., Would
you agree with that? _ o :

Dr. Oupmaxn. I agree, certainly, with the basic idea and the basic
theme. T think that the problem is, if one just glances at the vast
output of work of the education specialist in recent years, a consider-
able amount of disagreement among them as to what the meaning of
quality is, what the meaning of the equality as well us quality is.

These problems of educational technology, of educational philoso-
phy, are ones that continue to deserve at Teast as much attention as
they are now getting, but that disputs, these differences of opinion,
should not deter us from at least bringing about some equality in the
onc thing that we can do which is to equalize the resources, the money,
thit goes into the education of people throughout each State and more
or less throughout the country. L o '

PREPARED STATEMENT OF OLIVER OLDMAN -

 Studies which set forth the unequal geographic distribution of the property tax
base ‘as a source of public school financing are well known, and I will not sum-
marize them in any detail here.!- Unequal :distribution of: property tax resources
exists among .the separate taxing:jurisdictions within metropolitan . areas, the
jurisdictions within a state, and among the states. Examples of distributional
extremes were presented in a recent study doneé for the Federal Reserve Bank of
Boston. In'one state there exist two-districts which have thé'same school tax'rates,
but one is spending three times as much per pupil.as the other.:In another instance
two districts are spending the same amount per pupil, but one is.levying school
taxes at seven times the rate of the other.2 The.property tax continues to be
the backbone of public school finance and provides over one-half the revenue
nsed to finance public schools in most of the United States today.? Inéqualities
in the distribution of the property tax base, that is, inequalities in the.distribution
of:wealth ‘among jurisdictions, accounts for a significant part of the unequal dis-
tribution’ of spending on schools. . " 0 . . T
" Little is being done by Federal, state and local governments to eliminate or
substantially reduce these inequalities:- Fedéral’distributions of educational funds
doslittle . to compensate for interstate inequalities. Attemnpts by :soine states: to
distribute school aid in an inverse. relationship to. available local property.tax
resources have as a ‘whole friled to compensate for intrastate inequalities. And

1 Advisory Commission on Intergovornmontal Rolatlons Flecal Balance in the American Federal System
(1957), ospeclally Volume 2, Metropolitan Fiscal Disparities.

———=State Ald to Local Government (1069). L T .
Urban America and the Federal-System (1960), .0 - <.« 0 1 4t e
Stoven J. \Volss, Ezfsting Disparities in Public School Finance and Proposals for R‘c/orm, Research roport
to tho Fedoral Reservo Bank of Boston No. 46, February 1970. A summary of tho Weiss 1mnonograph, with
data and suggoestions for change, was printad in tho January/Foebruary 1070 issue. of ‘tho Fodoral ‘Roservo
Bank of Boston’s New England Eronomic Revlew under, the titlo.'“Tho Neod for,Change. in Stato Public
School Financo Systems.’” Coplos of this {ssuo aro attached:*- * * Cerioe e e et
- Coons, Clune and Sugorman, “Educational Opportunity’!; A Workablo Constitutional.Test for ‘State
Finanelal Structures”, 67 Calif. Law Review 305 (1%69), . I . ) t
. Coouns, Private Wealth and Public Educalion (Cambridgoe: Harvard Univarsity Pross, 1970).. . .o p 0 o
. 2Welss, op. cit., pago 23. Soo also the examplos for tho state of Californis in Serrano v. Priest, 96 Cal. Rptr.

601 (1071) .
- 3Welss, op. cit., pnge 8. . .. s B T ST LAY P
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generally, nothing is done to equalize property tax base resources among inde-
pendent jurisdictions located within the same metropolitan area.

. Within some of the larger cities the poorer areas suffer from a combination of
discriminatorily high property taxes and discriminatorily low public services,
especially in the schools. This particular property tax discrimination was identi-
fied in a study done a few years ago by Dr. Henry Aaron and myself. Data used
was for the city of Boston.! While the discriminatorily high property taxburdensin
the Roxbury section of Boston may have occurred at least in part as the result
of lethargic administrative practices rather than conscious discrimination against
either the poor or the black, the fact of discrimination nevertheless appears
demonstrated. Current litigation may resolve this property tax problem in Boston.
Similarly, pending litigation growing out of Mississippi,® plus the litigation in
Celifornia to compel equal expenditure per student in schools within a state,
may be a start toward solving the other side of this particular problem, dis-
criminatorily varying levels of public services to different areas within a given

city. .

;l"he recent California decision in Serrano v. Priest has highlighted for the entire
American public the concern over unequal educational facilities caused by in-
equahti' in the distribution of property tax base! However, in my statement
toda, wish to emphasize that the courts, despite the California decision, are
not liteely tc provide the solution to the general problem. Legislative solutions,
particularly at the state level, will be required if there is to be timely change in
adequate amount. :

One approach, exemplified in proposals in the states of Maine, Michigan, and
Vermont, is to finance public schools through the levy of a statewide property
tax, uniform in rate and coverage. The approach can be implemented by state
collection and operation or by local collection with state supervision and equaliza-
tion where necessary. ‘

Another approach, that proposed by the Massachusetts Master Tax Plan
Commission last fall, embraces two features.” First, the percentage of state and
local tax revenues to be raised by the property tax would be limited to a ceiling
figure, about forty percent. Simultaneously, a uniform basic rate of property
tax would be levied throughout the state. The proceeds of this levy (plus other
state revenues) would %0 into a fund which would be distributed entirely to
local governments. The local aid fund would be of an amount equal to eighty per
cent of all local government expenditures in the state during the preceding year and
would be distributed by per capita and other formulas designed to have an
equalizing effect. This approach is broader than the statewide school property
tax approach because it tends to equalize the tax burden of all local government
expenditures rather than just school expenditures, and it restricts the growth of
the property tax.. ‘ S

" The Massachusetts proposal permits local governments to levy additional
amounts of property tax for local government use. But onlﬂ a part of the revenuc
raised by the additional tax levy inures to the benefit of the taxin locality. The
rest becomes available for state distribution to poorer communities. The effect is to
spread throughout the entire state the benefits of increased property tax levies in
well-to-do communities. Thus, if a relatively wealthy community wishes to in-
crease the amount it spends on its public schools, it will find that some of the
increased levies made upon its own taxpayers will be employed to finance in-
creased services in other municipalities. o - L

It should be emphasized that a fair system of educational financing need not
jeopardize traditional educational interests at the local level.'I have just' noted
that, under the Massachusetts proposal, a community may still make a decision
to spend somewhat more or less on education than its neighbors. Moreover, uni-
form property tax burdens throughout a state need not threaten decentralized
decisionmaking. A community may still administer its own schools and make
decisions on curriculum, facilities, and teachers. . - e o

There are still other important urban problems which statewide property tax
uniformity would help to solve. Two prime examples are metropolitan fragmenta-
tion and the provision of low and moderate income housing in outlying areas.

Most metropolitan areas consist of many small independent jurisdictions clus-
tered around a large city. Economies of scale.often indicate the desirability of

4 O1dman and Aaron “Assexsment-Sales Ratlog under the Boston Property Tax” 18 National Taz Journol
36 (March, 1965): reprinted and partly updated 4 Assrssors Journal 13 (April, 1969). s

s Howkina p. Town of Shaw, 437 F. 2nd 1286 (5th Cir. 1070) (petltion for re-hearing en banc has been granted).

496 Cal. Rptr. 601 (Supremo Court of Callfornia, In Bank, August 30 1971).

? Massachusetts Senate, Tenlatize Proposals for Master Tax Plan for the Commonwealth (October, 1070).
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fewer and larger jurisdictions, with a resulting decrease in the overall per capita
cost of government services. One barrier to governmental consolidation has been
the inequality of tax base resources. A community with a relatively high tax
base resists combination with a community having a relatively low tax base,
since combination would increase the property tax burden in wealthier com-
munities by more than-the savings realized.through reduced costs of government.
Property tax reform which diminished the significance of tax base differentials
would represent a significant step in lowering fiscal barriers to local government
consolidation movements. v

Property tax reform will also encourage the provision of low and moderate
income housing in relatively high tax base communities. Suburban communities
with high tax bases resist demands for low.income housing hecause they expect
that the units will not contribute enough property tax to pay for the increased
governmental services needed by the low income residents. The new housing units
require the full range of urban services, the most costly of which is likely to be
schools. As a result, these localities currently encournge low density, high-valued
land use: luxury housing, clean industry, and shopping centers. If property tax
burdens were uniform throughout the state, however, and distribution of the
proceeds were made on an equitable basis, the fiscal objections to low income
housing would largely disappear. Without any increase in taxes, the per pupil
educational expenditures in suburban areas, for example, could be kept at the
same levels as before the addition of the low income housing. '

The principal point I have made so far is that statewide equalization of property
tax burdens is an important forward step in solving the problem of inequality of
educational opportunity. It is by no means the catire solution. It does not assure
a sound distribution of spending on schools or other public services; nor does it
assure the best possible distribution of tax burdens among the people of a state.
Far more attention than has been given to date neecs to be devoted to designing
intrastate distribution formulas and to developing the continuous supply of the
facts and data needed to apply formulas so as to produce the desired results.
Also, once statewide uniformity of property tax burdens is achie ed, then the
substitution of fairer statewide taxes, such as the personal income tax, for at
least a part of the property tax becomes a practical possibility. :

Though great progress will have been made through the institution of these
statewide tax and distribution measures, they do not eliminate fiscal disparities
among the states. For this, federal action is needed. Federal action is also needed
to induce and speed up the needed intrastate tax and distribution reforms. The
range of possible federal roles, including the making of equalizing grants and the
conditioning of grants on state reforms, is broad. I do not know how broad. To
find out, I urge an immediate federal research effort. With the results of such
an effort, the members of Congress will be equipped to define and enact the
federal role in giving each child in this country a substantially equal opportunity
for a decent education. - v : ,

Senator MonpaLE. I am going to have to take a short recess. We
are having a short debate on the filibuster role, and I will be back in

. about 20 minutes. - > _

- (Whereupon, arecess was taken.) ' o
Senator MoNDALE. I am very sorry to keep you waiting.
- Qur. next witness—and if your schedule permits, you can stay—is
Mr.-Allen D. Manvel, consultant on- Government Finance, Was ing-
. If you will proceed. P P L
STATEMERT OF ALLEN D. MARVEL, CONSULTANT ON GOVERNMENT
‘ . FINANCE AND STATISTICS, WASHINGTON, D.C. ~ =

Mr. ManveL. Thenk you., =~ - . . . o

I ‘appreciate the opportunity to appear before your committee.
And like Dr. Oldman, I will work pretty directly from the written
statement I have prepared as a matter of brevity and clarity. -

+- My-remarks draw upon 35 years of close working concern with

taxation and governmental finances: First with the Illinois Depart-

-
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ment of Finance where I concentrated especially on State aid to
schools, then with the U.S. Bureau of the Budget, then for 2 decades
at the Census Bureau in charge of its governmental statistics program,
and more recently with the National Commission on Urban Problems
and the Advisory Commission on Intergovernmental Relations.

OBSERVATIONS

I should like to offer eight observations as to the implications of the

recent California. court decision about public school financing:

1. It is the extent of reliance upon localized financing rather
than the use of the property tax as such that lies ab the heart of
the problem the court tackled—namely, an unwarranted linkage
between affluence and available school resources. This is evident
if one considers what would have been found if local school
districts in California had been required to rely for their primary
support upon local sales or income taxes rather than local proper-
ty taxation. Various local districts would  have undoubtedly
exhibited a wide range in per-pupil tax capacity on either of these
other bases, as they do in the case of property values.

. 2. Tt thus seems likely that the decision, if it is upheld, will
greatly speed the present generally %mduul trend toward the
substitution of State financing for local financing of public
schools. Already, there is substantial State financing in a number
of States;, headed by Hawaii and North Carolina. - '

The Advisory Commission on Intergovernmental Relations
has gone on record in favor of primary State responsibility for
public school financing. Increased Federal aid, either in_the form

~ of grants for schools or general revenue shm'in%, might fill some of

" the gap resulting from & loss of locally supplied school money,
"but such aid can hardly be expected, I believe, in the near future
to make up more than a minor fraction of the total sum involved.

3. In nearly every State, such a local-to-State shift of financing

 responsibility would involve a relatively large amount of money
with a strong potential impact on the existing fiscal situation.

. This can be illustrated in nationwide terms by reference to data

. for fiscal 1069: If all the State governments that year had carried
the school financing load being borne by local governments, they
would have had to increase total State government .expenditure
by about 30 percent—a sum amounting to nearly half their total

.- tax.revenue that year; or toil}s times all.their general sales tax

- _collections, or to more than double all their: personal income tax

- collections. 3 T o
This bears on the point that was previously discussed ‘with Dr.
Oldman—namely, that however desirable a'change in this direction
may be, there is a very large set of magnitudes involved in most States.
~%: "4, Much of the prospective extra State financing seems likely
to be drawn from new statewide property taxes, imposedin lieu

" of traditional local school property taxes. = = '

T believe I understand ' that your committee was to hear yesterday
gom Mr. Coons, one of the attorneys for the plaintiff in the California

ase. ) C b

‘Senator MonpavLe, Wedid. =~ .
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Mr. ManveL. And I also understand that in a recent letter to the
New York Times, he outlined an alternative device by which the
requirements of the court decision could be. met through a system
that permitted local school districts to continue to impose their own
particular é)roperty tax rates, with State-determined surplus amounts
in affluent districts going to the State.

Senator MonDALE. It is not exactly clear to me how the city fathers
in an affluent district will support increased tax levies when it is
understood the money goes to other people. : :

STATEWIDE PROPERTY TaAX

“ Mr. ManveL. Well, I agree that is one of the reasons it seems to me
somewhat more realistic, rather than this type of device to become
very widespread - and very important fiscally, to expect the simpler
type of thing, the shift to primary relisnce upon State-imposed
taxes. - : :

On the other hand, it is an interesting question. Some people may
very well feel that it is not as in the past; when the choice was an
unfettered one, and that otherwise there would be some further loss of
direct localized control over the level of financing for schools, perhaps
that. type of an alternative will have more appeal than it has had in
the past. . : - : : :

In any event, in my view, such a development of an increased
reliance upon a statewide property tax for schools is not only
probable, Il))ut; at least in many or most States to a large extent
desirable: L :

: "(a) because the alternative, involving an attempt to rely
heavily upon other types of State tax sources (which have
widely been increased in recent years), would push them
gr?iaty upward, in many instances -to. undesirable. levels;
- (b) because a failure to substitute State for local property

taxes would involve large windfall gains to property owners.

For example, one highly qualified analyst has estimated that
in the absence of some offsetting action, tKe elimination of prop-

- erty taxes now imposed for school purposes in California would

Jincrease’land values in that State by about one-fifth, obviously

providing a great bonanza to persons in a position to sell real

estate there. ‘ - g
5. These developments make even more evident the strong

concern which State governments should have, but now often

fail to evidence, for a sound and equitable system of property

taxation. - - .

As was pointed out nearly a decade ago in a landmark study
on property taxation prepared for the Advisory Commission on
Intergovernmental Relations by Drs. Frederick L. and Edns
Bird, the States’ concern for good property tax arrangements
has been obscured by the fact that since the 1930’s, relatively
few State governments have made direct use of the goneral
property tax for their own financing, but have left this revenue
source to be used entirely by local governments. ,

But if the States, as I anticipate, return again to the imposition
of statewide review for public school financing, the problems and

- 34
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] inequities that now result from intrenched faulty assessment
‘ systems will show up even more sharply than they do now, as
matters that should receive State attention.

PropeERTY TAX ADVICE

6. There is no dearth of well-considered advice on some of
the major steps that should be taken to improve property tax
arrangements. A specific set of proposals on this score was
developed by the Advisory Commission on Intergovernmental
'_ Relations as an outgrowth of the Birds’ study.

: In particular, the Commission called for gtat,e constitutional,

' legislative, and administrative action with refgard to the legal
coverage of the property tax, the assignment o responsibility for
gssessment, qualifications for assessors, the level of assessment
and its measurement and reporting, and taxpayer remedies against
discriminatory treatment.

In 1968, the National Commission on Urban Problems, the
so-called Douglas Commission, generally endorsed the ACIR
proposals and added some others. While qualified observers may
differ on some details of these recommendations and as to how
far or fast it may be possible to go, I believe most of them would
agree that the steps proposed are very much in the right direction.

" Twould strongly urge that your committee give careful considera-
tion to the A%YR and Douglas Commission proposals.

L

'1 7. Although the task of property tax reform clearly rests
8 ~ above all and most directly with the State governments, there is a
“strong national inerest involved. Most fundamentally, this
interest appears where, as in the California case, the financing
arrancements of State and local governments fail to meet the

~ constitutional requirement of equa.% protection of the laws.

But there is also a national interest in the effectiveness of govern-
mental institutions as such, including those at the State and local level.
Where the latter, asnow all too widely in the case of the property tax,
clearly fail to meet urgent needs, the pressure mounts for the Federal
Government to somehow take over or at least to adopt ameliorative
measures.

Yet, its ability to do so is often hampered, in turn, by underlyin
deficiencies at the State and local level. To cite but one example wit
which I have had some direct familiarity : any effort to devise a Federal
revenue-sharing system that would include reasonable adjustments on
account of geographic differences in fiscal capacity and effort is vastly
handicapped because it is so hard to obtain }rom property tax records
as now maintained, meaningful data on the actual market value of
taxeble property in various areas. S

8. Careful further exploration is needed of ways by which the
Federal Government might stimulate State action toward the
] much-needed reordering of their property tax arrangements.
One obvious useful Federal role, of course, concerns the assembly
and reporting of basic statistics in this field, along the lines that
are modestly reflected in the taxable property phase of the periodic
: Census of Governments.

3 Some major nationwide studies such as that by the Birds and
. the Brookings Institution volume by Prof. Dick Netzer took
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advantage to an important extent of the census findings. Related
State studies have also increased and improved in recent years.
But much more is needed.

It is far from obvious to me what additional kinds of Federal action
might be most feasible and productive. One proposal of the Douglas
commission was that the Federal Government help to finance State-
conducted assessment-ratio studies. Perhaps this approach might be
broadened, for example, with Federal cost-sharing made available to
assessing jurisdictions that meet particular standards of size and
professional staffing, or for particular types of assessment and property
taxing processes.

ExepensE Nor MaiNy Facror

No doubt lethargy and other factors rather than expense have been
the main reasons for the limited extent to which States have improved
their traditional property tax arrangements. But perhaps the avail-
ability of conditional Federal aid would tip the scale toward reform.

In considering this or other possible kinds of Federal legislation, I
am sure your committee would benefit by advice from the staff of the
Advisory Commission on Intergovernmental Relations, and of such
organizations as the National Association of Tax Administrators, and
the International Association of Assessing Officers.

b Senator MonpaALE. Thank you very much for a most useful contri-
ution.

I gather that you come down very hard on the side of a reform
statewide property tax base for the financing of schools within, you
might say, the Serrano principle. And I gather that Professor Oldman
much preferred the State income tax approach. ‘

Did I understand you correctly?

Mr. OLpMAN. T am not sure that we would be in any disagreement,
given a sufficient period of time to reach the same end. I, too, indi-
cated that as of the present time, I think that the statewide property
tax represents proba{zly the most useful next step to be adopted in the
overall fiscal reform of financing public education. But I see still
further steps along the road.

Senator MoNDaLE. If the Federal Government tried to engage itself
in reforming all the problems—assessments, ovaluations, and exemp-
tions—in the local property taxes, it just seems to me we would naover,
never solve them. Plus, is not the real estatoe tax—in my opinion—
just one old common law indication of wealth and an outmoded one
today? There are people who are very wealthy who have very little
real estate.

It seems to me the income tax is a much fairer way and a cheaper
way to tax wealth. Is it not?

PErsoNaAL INCOME Tax

Mr. MaNvEeL. I think that I would agree with Dr. Oldman in feelin
a strong preference on grounds of equity for heavy reliance on persona
income taxation rather than property taxation. But I would make three
comments: ‘

First, the equity of personal income taxation in concept exceeds that
that we have been able to achieve in practice, as reflected by the
problems and the loopholes of the Federal income tax structure.
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s at first glance. And by the

Second, it is far less ideal than it sound '
ty tax is less undesirable in

same token, I would say that the proper

potential than it is in actual fact. :
And third, I would add the fact that the property tax is already a

very large producer of governmental revenue in the United States.

So finally, the point Dr. Oldman was emphasizing, moving from
where we are to where we prefer to be is not a thing that is likely to be
or can be extremely drastic, without involving great costs or windfalls
that I think we would all agree would be unfortunate.

Senator MonDALE. Dr. S{dman, in your opinion, does the Serrano
decision have risks in terms of possibly creating kind of a dull, uniform
school system statewide? I think it is quite clear that there are school
districts that are fabulously wealthy and which can produce incredible
amounts of revenue on low effort. And there are school districts that

are just the reverse. It is a very cruel and unfair thing.

And yet, many of those rich school districts have magnificent

school systems for their children—what I would hope every child
would have in this country.

Mieht it be that the Serrano principle, if moved to some kind of uni-
form State structure, might lift the poor districts up sliihtly and pull
the quality districts down greatly and then just have kind of a dull
public school system? In effect, the rich would go increasingly to pri-
vate schools, and the poor would be left with the second-rate system

and no alternative.
REspoNSE oF WEALTHIER COMMUNITIES

Dr. Orpyan. I think that point of view is one that has to be taken

into account. However, I think it underestimates seriousl the extent
to which our wealthier communities would be willing to devote addi-
tional resources to the school finance problem even if, for example,
half of every additional dollar they put into it goes to some other

community.
The wealthier communities are not yet really pushed very hard at

all as indicated by all of the studies that have been done in terms of
putting money into the schools.

It seems to be, nevertheless,
concerned about their schools and would go pretty

would let their quality deteriorate.
One would hope that a strong push toward equality—and 1 think

there is a substantial likelihood that would happen—would result in
the raising of the levels of spending on schools to the levels now being
spent in the most expensive schools rather than reducing the better
ones down to some mediocre average.

Last winter, I had occasion to talk to a very large group of people
from Wellesley, Mass., one of our better bee ed communities, about
the master tax plan proposal for Massachusetts which I outlined
earlier. And I pointed out to them that it would mean that the
Woellesley people would have this problem of maintaining the qualit
of their schools which they could do only by taxing themselves mucK
more heavily than previously and being prepared to let a portion of
that increase go to finance schools in other districts.

And as near as I could tell i, the open discussion that took place at
the end of that meeting—and there were perhaps 750 to 1,000 people
there—is the general sentiment was that they were prepared to do

quite clear that these communities are
far before they

07
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that. They were prepared to live up to the responsibility that they
thought that they faced.

Senator MoNDALE. Where is that?

Dr. OLpman., Wellesley, Mass.

Senator MoNDALE. Is that a college town?

Dr. OLoman. It does have Wellesley College in it, a well-known

irls’ school, has financial characteristics, some say, to Newton,

ass.
Senator MoNpALE. Thank you very, very much for a most useful
presentation.,

This concludes our testimony for today on the issues of “Inequality
in School Finance,”” which will continue tomorrow.

(Remainder of testimony given by Mr. Edward Fort on September
29, 1971, appears in Part 19-B.)
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THURSDAY, SEPTEMBER 30, 1871

U.S. SENATE
SeLecT COMMITTEE ON
EquaLr EpucATioNAL OPPORTUNITIES
Washington, D.C.

The Select Committee met at 10:18 a.m., pursuant to call, in room
1114, of the New Senate Office Building, the Honorable Walter F.
Mondale, chairman of the committee, presiding.

Present: Senators Mondale and Javits.

Staff members present: William C. Smith, staff director and gen-
eral counsel; Donn Mitchell, professional staff; and Leonard Strick-
man, minority counsel.

Senator MONDALE. The committee will come to order.

The committee continues this morning its hearings on school finance.
We are very pleased to have as our witness today Mr. Ralph Nader.

Good morning.

STATEMENT OF RALPH NADER, PUBLIC INTEREST RESEARCH
GROUP, WASHINGTON, D.C., ACCOMPANIED BY JONATHAN ROWE,

ATTORNEY

Mr. Naper. Thank you, Mr. Chairman. With me today is Jonathan
Rowe, a lawyer who has beep.working in the property tax area with us.
Thank you for the invitation to comment on the relation of local

property taxes to the lack of educational resources.

he property tax is still the mainstay of public school finances in
the United States. Local governments provide 52 percent of all pub-
lic school revenues in the country, and about 88 percent of that sum
comes from property taxes. So, 1n discussing property taxes, we are
talking in large messure about public education, and the resources

available to pay for it.
BurpEN AT BREAKING POINT

Todaly, most homeowners and small property owners know that all
too well. As property tax burdens have mounted almost to the break-
ing point, these taxpayers have attacked local school budgets and re-
jected school bond issues in self-defense. I was amazed to see how
gerious the crisis is.

For example, in Findlay, Ohio, which is a city of about 33,000
people, the schools are scheduled to close in & month because the
voters voted down the school bond issue.

There would appear to be no more money in the property: tax bill.
But that is not the case. There are literally billions of dollars in

(6763)
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otential property tax revenues that State and local governments

ave not begun to tap, and much of which they can tap simply by
enforcin% the laws as they are already written. It is our estimate
that at least $7 billion of property tax revenues can be collected
which have not been collected every year.

This is not to say that the property tax is a ‘“good’ tax, nor that it
should continue to be the backbone of the financing of public educa-
tion. It is simply stating a fact. And this fact has implications for
any method of financing local education, whether through the property
tax or otherwise. The same interests that have turned the property
tax from a means of providing services to the public to a means of
serving themselves wiﬁ be at work on any other taxing scheme that
is devised.

SPECIFIC REPRESENTATIVE ASES

I'm going to deal with a number of specific cases, but I'd like to
say that these are not unrepresentative cases. They are not really
gross deviations from what is occurring all over the country.

GARY, INDIANA

Gary, Ind., is in a fiscal crisis, and the Gary schools are bearing
the brunt of it. They face a deficit of over $9 million, and other city
services will meet substantial cuts. However, the city is not without
wealth. The country’s largest steel producer, United States Steel,
has a major installation there, which could be the largest steel plant
in the world. It comes close if it isn’t.

Every Gary resident who breathes the air knows that it is there.
But the city has not realized the benefits from United States Steal's
presence that it should. The property tax is the means Gary has for
%gttins its legitimate share of United States Steel’s wealth. But

nited States Steel has been stronger than Gary’s property tax.

The company has a very self-accommodating arrangement in Gary.
Under Indiana law, industries present their own assessment to tho
local assessor, who is supposed to check it by the means provided
him. But United States Steel withholds from the city any information
by which its assessment can be checked. It will not open its books
to the city controller or assessor, or even provide figures on capital
investments and depreciation schedules.

Gm;iy, Indiana, assessor, Mr. Tom Fadell, claims he sent a CPA.to
United States Steel’s corporate headquarters in Pittsburgh to see a
ca%ital investment breakdown for the Gary works. They told the
C.P.A. they don't keep such breakdowns by individual plant location,
Mr. Fadell says. Yot, somehow United States Steel is able to provide
just such a breakdown for Los Angeles County in California. United

tates Steel also refused to submit the data required by law for indi-
vidual building permits, since such data woul:} reveal how much its
additions and improvements are worth. Instead, it decides how much
it owes for permit fees and writes the city a quarterly check.

I might say, Mr. Chairman, that the behavior of United States
Steel in Gary, Ind., almost bespeaks of a 19th-century retrograde
performances. I have never seen such raw repugnance and raw repudia-
tion of local laws and the utterly futilo attempt by local officials to
enforce that law.
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Just as a minor aside, the steel plant is a_massive polluter of the
whole city and the public health officer in Gary, Ind., had to go to
the extraordinary length of getting into his car, starting the siren,
heading for the gates of the plant in order to get in and sample some of
the water that is being polluted on the banks where United States
Steel has the plant. Tﬁe corporate arrogance here has to be seen to
be believed.

The managers of the plants make a regular practice of calling any
local residents—who challenge the pollution and the lack of obeying
the property tax laws by United gtutes Steel—Communists, Reds,
pinkos. You wouldn’t think anything oxisted anymore at that level of
performance, but it so does involving one of the country’s blue chip
corporations. :

cedless to say, United States Steel has not been overly harsh in
assessing itself. Since 1962, it has put close to $1 billion worth of new
equipmeni into its Gary works, yet during that time its personal
property assessment has risen by only about 2.5 percent of that
amount, and its real property assessment has gone up far less than even
the amount it has revealed to the city building department in its
quarterly payments.

United States Steel is not the only underassessed industry in Gary.
In 1968, an Indiena State Tax Board audit of Calumet Township found
that 175 of the 181 businesses checked had been underassessed a total
of $32 million. The tax board raised United States Steel alone $27
million. This underassessment has not only deprived the Gary schools
of revenues, it has actually burdened them with more costs.

The school district can issue bonds only up to a set percentage of its
total property tax assessment. After it reaches that limit 1t must
resort to more expensive means of financing. Gary has incurred millions
of dollars in extra school financing costsgbecause underassessment of
business and industrial properties crimped its bonding limit to 2 much
smaller figure than it should have been.

And, of course, it is the small property owners who have borne the
crush. Since 1960, the average Gary homeowner’s tax bill has tripled;
United States Steel’s has gone up by one-third.

APPALACHIA’S STARVED SCHOOLS

If underassessment has helped to put the Gary schools into a bind,
it has literally starved the schools in Appalachia. Little needs to be
said here about poverty in Appalachia, but much should be said about
Appalachia’s wealth. Appalachia, Dun’s Review has seid, suffers from
an “embarrassment of riches.” It is one of the richest mineral regions
in the world.

In 1965, Kentucky alone still held about 27.8 of an original 35
billion recoverable tons of coal. Three hundred ninety-six million
dollars worth of coal was mined out of Kentucky in 1968. There is so
much oil, coal, timber and gas in some parts of Kentucky that
30 attorneys have worked full-time in one entucky town of 6,000
just separating out the mineral n;ths to individual parcels.

But the {:eople of Kentucky do not share in this wealth. It was
bought up by outside interesis long ago for from 50 cents to $6 an
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acre. The list of owners now includes such names as United States
Steel, Bethlehem Steel, International Harvester, Ford Motor Co.,
and National Steel.

Mechanization, and especially strip mining, have meant that fewer
and fewer Kentuckians can even earn wages mining the land. And
since the coal owners virtually escape paying property taxes, the
imposed impoverishment of the coal regions is just about complete.

KNOTT COUNTY, KY.

As in Gary, the underassessment of coal begins with self-assessment.
Local assessors have no idea who owns what and how much it is
worth. The owners of the coal-bearing lands simply tell their version
of what they own, where, and its value. And, as in Gary, the
ill-equipped, frequently untrained local assessors have no way to
chec(}( the owner's statement. The ‘‘tax commissioner” of ott
County, Ky., described the process thus to the St. Louis Post-Dispatch:

- The coal companies pretty much set their own assessments . . . We have no
system for finding out what they own. Like they may tell us they own 50 acres at

a certain place, when actually they own 500 acres. . . If a company says an area
is barren or mined out, we have to accept it.

Or as one local tax commissioner told the Appalachian Lookout:

People (meaning coal companies) just paid what they thought they should.
8till do, mostly.
PIKE COUNTY, KY.

This system is not exactly airtight. In fact, a good deal of rich coal
property—one authority puts the fizure at ‘‘tens of thousands of
acres'’—nover gets onto the tax rolls at all. A factfinding team
appointed by the Pike County, Ky., school board in 1967 found that
40 to 60 percent of the county’s land was either unlisted or under-
assessed. That year the Pike County schools had a deficit of almost
$113,000 and 45.3 percent of the people were below the poverty level.
Yet, at the same time, $65 million worth of coal was being hauled out
of that very county.

While the Federal Government has spent millions to wage ‘“war”’
on poverty in Appalachia, an agency of the Government has helped
exploit Kentucky’s failure to oven get its coal property onto the
property tax rolls.

BELL COUNTY, KY.

According to the Kentucky lawyer-historian, Harry Caudill, author
of “Night (§omes to the Cumberlands,” the TVA a few years ago took
title to the land of a defaulting coal supplier. In such cases, Mr.
Caudill says, the law requires the Tennessee Valley Authority to pay
taxes at tho same rate that was paid during the 2 years before its
acquisition. But since, ss it turned out, this land had never been
recorded or assessed, the former tax rate had been zero. So, now, we
are told, the TVA owns and pays no taxes on 8,800 acres of farm and
coal land in Bell Count?', Ky d, meanwhile, Bell County is able to
pay only 5.7 percent of its public school costs—a whopping $34 per
pugxl per year.

ut even when Kentucky coal land does get onto the tax rolls,
the owners, some of the largest and most profitable corporations in
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the Nation, pay hardly a pittance. And I nuote—again, that same
Louisville Courler-Journal in an article in 1965, “Thousands of acres
of coal land worth $200 to $300 an acre get on the assessment books

at $2 an acre.”
KNOTT COUNTY, KY.

For example, National Steel Co. currently is developing a huge new
mining complex on 14,200 acres of coal land in Knott County. It is
building a large, ultramodern tipple and a preparation plant that is
expected to produce 1,250,000 tons of first-quality coal annually. A
new railroad is being built to get at this coal. The owner of this tract
of coal land, Elkhorn Coal Corp., has paid its shareholders a sta gering
35 percent of its gross receipts in dividends. Yet, Elkhorn Coal Corp.
has been paying Knott County taxes of less than 22 cents per acre on
land so rich as to warrant the new railroad and preparation plant.

HARLAN COUNTY, KY.

Or consider Harlan County, where United: States Steel has strip-
mined the Big Black Mountain, the tallest in the State, into a ““colossal
wreck.”” In 1966, more than $30 million worth of coal was mined out
of Harlan County, and United States Steel’s subsidiary, United States
Coal and Coke, was the county’s largest single producer. United
States Steel paid taxes of only $34,500 to the county on two producing
mines valued—probably by itself—at $9,300,000.

In Arizona, United States Steel would have paid almost 10 times 88
much on the same operation. With that much extra revenuo from
United States Steel alone, Harlan County could have provided close
to twice the $41 per pupii it could afford in 1968 for education. Still

not much, but at least a start.
PERRY COUNTY, KY.

In Kentucky, property taxes levied are not always property taxes
aid. Several years ago a reporter from the Hazard, Ky., Herald
ound that large mining companies ‘owed Perry County over $75,000

in back taxes. The New York Mining Co. alone owed over $4,200.
Apparently, the county was making no effort to collect.

TENNESSEE

And throughout Appalachia, the story is the same. The people
are poor, the schools are poor, but the owners of coal land enjoy &
property tax ficld day. Tennessee'’s five most prolific coal counties
which produced 6 million tons of coal in 1970, are losing several
hundred thousand dollars per Xear in property tax revenues, according
to a study done at Vanderbilt University last summer. Coal land-
owners control over one-third of the total land area of the five counties,
but they provide less than 4 percent of the property tax revenues.
One owner collects royalties of $4,500 per week on Jand assessed at
$20 to $25 an acre—the same value the county assigns to unused
woodland and one-quarter of what it assesses farms!
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PATTERN SaME THRoUGHOUT COUNTRY

The pattern continues across the country. Our files are filled, Mr.
nples and documentation of this explicit means
; this willful and knowing refusal to pay the most
property taxes to support local services such as

hairman, with exar
of corporate crime
bare minimuin
education,

The largest and wealthiest corporations flout or evade the property
tax laws, vietimizing the public schools. A report released recently
udents led by Maine lawyer, Mr. Richard Spencer,
disclosed that Maine has been losing over $1 million annually in
property tax revenues because its timberlands are underassessed.

According to the repert, the State property tax division does not
even have a trained forester to check the work of the private appraisal
firm, James W. Sewall, Inc., that assesses the timberlnndp
contract. The president of that appraisal company, which also per-
forms substantial private work for the timber companies, is Mr,
» chairman of the Appropriations Committes in the

by a team of law st

Joseph Sewall
Maine State Legislature.

In Augusta, Ga., a so-called “Committee of 100" of prominent
i epidemic of underassessments some 10 years
illegal tax concessions to firms as an inducement to
cessions were supposed to be terporary and
industries, but nobody enforced these restric-
prominent “100” had filched, according to the

t1zens touched off an
ago by offerin
locate there.

available only to new
tions and in time the
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MAINE

under

AUGUSTA, GA.

operty Owner’s Association, $300 million worth
Perty from the assessment rolls. Meanwhile, many of the
county’s schools are on double sessions and there is a shortage of
147 classrooms, not including 119 “nonstandard’’ ones.

I might add that oftentimes, the worse situations in property tax
nonpayments occur in company towns where the main potential

Richmond County Pr

B it DRI ORI

revenue for schools come from “the principal Flant that dominates
that little town’s economy, such as a paper mill.

M e o

Texas have fared little better. In the Permian
ssment of oil and gas properties belonging to some

School districts in
Basin the underasse
of the world’s largest prod
least $1 million a year for the last 7 years. A 1970 study of oil and gas
roperties by Texas University law students in Ector County, Tex.,
und that producing properties were undervalued by about 56 percent,
and that nonproducing property which Texaco had leased for $460,500
was not on the assessment rolls at all. I want to emphasize that—it
was not on the assessment rolls at all. You couldn’t get a more raw
violation of the law.

Homes, on the other hand, were assessed at very close to actual
market value. A privite appraisal firm, Pritchard & Abbott, did the
assessing for the taxing d

TEXAS

ucers has cost one school district alone at

istricts. That is, the taxing districts don’t

even do their own assessing. They hire out to a private appraisal firm.

.
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And a survey of timberland in six counties and four school districts
in east Texas by the same group of law students disclosed a pattern
of undernssessment which, if projected over the entire 37 county
east Toxas region, signified a loss of approximately $38.4 million in
local rovenues cach year. In the Newton Independent School District
alone, six companies, including Champion-United States Plywood
and the Kirby Corp., underpaid by more than $133,000 in 1969.

I'd like to submit for the record, Mr. Chairman, a copy of the law
stadent’s study dealing with the Permian Basin in west Toxas.

Sendgtor MoNDALE. It will be included in the record.*

Mr. Naper. Thank you. I must say, also, when I started to look
into the property tax situation back in the spring of 1970, I had no
idea of, first, the cnormously widespread violation of payment of these
property taxes by large land and building owners; but also, the wide-
spread number of local taxpayer groups who have been striving for
reform in this area in order to permit a more even application of the
tax. I could call it very easily the number one politicai issue at the
local level for middle-class America. There’s no question about that in
my mind at the present time. This is an issue which because’it doesn’t
have a national reflection doesn’t get very much nationsl attention,

but just look at the local papers.
SERRANO vs. PriEsT DECISION

The California Supreme Court decision that helped occasion these
hearings would tend to put the financing of local education onto the
State level. The nationwide pattern of underassessment and under-
taxation suggests what such a shift might and might not accomplish.
It probably would bring more uniformity to the funding of education
within o State, but it would not by itself provide more equity for the
small taxpayer vis-d-vis the large beneficiaries of property tax largesse.

The implicit subsidizing of the politically and economically powerful
would probably continue on the State level, overburdening smaller
taxpayers and diverting needed funds from-the public schools and
other needed services. S ,

The States themselves have been at least silent partners in much of
the systematic undertaxation, the magnitude of which has barely
been suggested. Weak local property tax administration, and a lack
of effective checks and appeals procedures for the small taxpayer,
isolates abuses from public scrutiny and pressure and lets them
flourish. ' ‘ ,

Weak property tax administration, and an absence of procedures
through which citizens can protect their interests, do not just happen.
A State legislature must establish and then preside over them.
Property tax administration in Kentuckyt is a shambles because
in o manner of speaking, the State legislature has wanted it that way.

*See Part. 18D, Anrendlx 6, '
{80e Part, 16D, Appendix 6, Senatar Muskie's letter and enclosures.
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INDIANA

Yet, in case ofter case the States have gone still further and have
granted explicit favors to large powerful interests through the property
tax. In Indiana, for example, the State has played an active and
eager role in the underassessment of large steef' mills. The State
board of tax Commissioners, appointed by the Governor, issues
regulations to local assessors and puts out manuals for their use.
he Indiana State Board has issued so-called ““Regulati~n 16,”
which sets an extraordinarily rapid depreciation schedule for industrial
machinery. Regulation 16 almost amounts to an administrative repeal
of Indiana’s business personal property tax on new equipment. It
would appear the people on the State board were not thinking of
the Gary schools when they wrote this regulation.

CALIFORNIA

What Indiana has done for steel, California has done for land.
Under a so-called “open-space” act, California has granted favored
assessment treatment to some of the largest and wealthiest land-
owners in the country. The J. G. Boswell Co. is a prime beneficiary,
realizing a property tax subsidy from other taxpayers in the State of
almost $300,000 per year on its 65,650 acres in Kings County. The
J. G. Boswell Co. has another distinction. It receives the largest single
Federal farm subsidy in the Nation—$4 million a vear. Thisis double-
barreled regressivity with a passion. Nor has California forgotten
its businessmen. Recent legislation billed as “tax reform” included
& 15-percent property tax exemption for business inventories.

MINNESOTA

Minnesota has treated the taconite industry with similar generosity.
It is exempt from the State sales and corporate income taxes, and a
1964 referendum insured it of favored treatment under occupation,
royalty, and excise taxes for 25 years. The industry is still subject
however, to the State production tax, which Minnesota leviesin lieu o
an ad -valorem tax on real and personal property used in production.

Until 1969, Minnesota kept this production tax at only 6.5 cents per
ton, and that yearit raised t{:e rate to a still-low 12.5 cents—effectively
12.5 cents, that is. The producers, among whom United States Steol is
. prominent—I believe that company has about 25 percent of the

taconite production in the State—have avowed they require this
special treatment to survive on the world market.

The Stanford Research Institute of Menlo Park, Calif., was com-
missioned to test these avowals by Mr. Gino Paulucci. I’m sure you
are familiar with him. The report, entitled “The Effect of Higher
Production Taxes on the Minnesoia Taconite Industry,’” found that
Minnesota could actually increase its production tax on taconite to
50 cents per ton without affecting the industry’s output; and that even
larger increases, though possibly affecting yearly production, could
result in still larger reventie gains. Overall, if the tax were increased all
the way to $1 per ton, Minnesota could realize more than £40 million
a year in additional revenue, and if this amount were applied to
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matching funds programs, the figure could grow to $200 million or
more.
The taconite producers still enjoy, on top of their other exemptions,
a special low production tax rate. But in the next 2 weeks or so the
Minnesota State Legislature will consider a proposal to raise the tax to
50 cents per ton.
MONTANA

Many other States have built subsidies for the powerful into the
[;ropert_v tax system. In Maine, it is the State that underassesses tim-

er properties. And further, & Stato-devised scheme of levying prop-
erty taxes on timber effectively shelters tho large timber owners from
the revenue needs of the more populated areas. The Montana State
constitution provides that mineral lands be assessed at the price at
which they were originally acquired from the U.S. Government. The
study at Vanderbilt University mentioned ecarlier found that the
nssessment manuals the State of Tennessee issues to local assessors do
not even give directions for valuing mincrsl interests and mining
equipment.

The study also found that the five countiesin question, from which
absentee corporations were extracting vast amounts of coal, had con-
tracted with a private firm to conduct a total reameisal. The con-
tracts, entered into under the direction of the State Board of equaliza-
tion, specifically excluded the roappraisal of coal interests, even
though these are the counties’ prime source of wealth and even though
Tennessee law clearly requires that they be nssessed.

What bodes even worse for the smali)taxpayer and for the financing
of education at the State level, is that entiro State tax systems are
increasinglv skewed to favor the very interests that have fared so well
under the focal property tax.

Prive ExaMPLE

Kentucky, again, is a prime example. We have seen how decrepit
local property tax administration allows Kentucky coal companies to
pay just about what they please. Kentucky has not enacted a sever-
ance tax to recoup these property tax losses. The coal interests do not
want it so Kentucky does not want it.

But, while catering to the coal owners, Kentucky has hit the indi-
vidual taxpayer very hard. Studies introduced during the recont
National Education Association’s investigation in Kentucky disclosed
that, measured against 50 State averages, Kentucky has overutilized
the general sales and individual income taxes, and has underutilized,
among others, the corporate income, general property, and severance
taxes. Equipment and supplies, incidentally, used in coal mining are
carefully excluded from the sales tax.

“The State has emphasized,” one of the roports concluded, “the
kinds of taxes that bear most heavily on individual and family in-
comes.” Imposition of a 5-percent severance tox and of a certain
level of corporate income tax, the studies showed, would have raised
an additional $55 million, close to the $61.7 million the Federal
Government contributed for education in Kentucky in 1969.

68412 0—71—pt. 16B—4
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FavoraBLe Tax CLiMATE DAMAGING PuBLic SERvVICES

Kentucky is not unique in leaning on the taxes that hit the little
man the hardest. The States are vying to offer favorable tax climates
that will hold old industry and lure new industry in. But a tax climate
which suits business is not always the one which can provide the
L)ublic services, including education, that the people need. What the

usinesses won’t pay falls upon the individual taxpayer, or is not
paid, period. And as brewing taxpayer revolts across the country
show, individuals have borne about as great a taxload as they can.

In its concern for the financing of ;mglic education, this committee
would do well to start with a full investigation of property tax admin-
istration, enforcement, and validity throughout these United States,
where the issue is rapidly becoming one of deep and increasingly
organized small-taxpayer concern.

Ve have, Mr. Chairman, n monthly property tax newsletter which
we prepare, some copies of which we’d like to submit for the record.

Senator MonpaLe. We will put that in the record.*

Mr. NADER. And other information that we have compiled can
be made available to the committee. Thank you.

Senator MoxpaLe. Thank You very much, Mr. Nader, for a most
useful statement. This committce, as yon have observed, is charged
with trying to take a quick look at the inequality of educational
opportunity in this country.

f course, one of the key issues is the equality of financial resources
and support for our schoo systems. Since, as you have observed, our
school systems still depend principally upon the local real estate tax
values and administration, we see a very consistent pattern in this
country of wealth being available to the more privileged students, and
low valuations and, consequently, low financial support {or schools
in the poorest areas.

Then, you add by your testimony today very clear evidence that
in addition to generally low valuations there is a practice of preferring
powerful commercial interests which are able to escepe their full share
of the taxload or, in some cases, avoid it entirely.

Now, I think that picture is almost beyond dispute. At least, I
don’t find many people arguing that that is the result of the present
real estate tax support stnicture system in this country. The result
is that the poorest children often have per capita expenditures one-
tenth, maybe one-fifteenth, as much a year as more privileged children
do, and, while we can’t be sure that” more money helps education,
most educators believe you have got to have enough money to do at
least a minimum job in many of th:se areas now.

Now, with that kind of almost.andisputed picture, along comes the
Serrano case which says that the difference in financial input in the
California school systems was such that it violated the Constitu tion—
every American child is er.tled to what they call fiscal equity. He
is entitled to enough expenditure on his education that he gets an equal
chance. That’s a new ceastitutional prirciple.

We don't know where this is going to take us, but one of the key
questions, it seems to me, that rises from the Serraro case is what
do we substitute i place of the present real estate tax system? Should
States move to income taxes; should they move to State sales taxes;

¢ See Part 167/, Appendix 6.
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should they move to a statewide levy of real estate taxes; should they
do a combination of all of them or something clse; because, as you
recount in your testimony here, I wonder whether the property tax
is a curable kind of tax?

UNiForM ENFORCEMENT

Mr. Naper. Well, certainly the property tax has some regressive
characteristics to it as a tax, but I bKinL the best way to confront the
validity of the tax throughout the country is to enlorce th.e present
property tax uniformly throughout the States.

State constitutions almost invariably have a provision which -equires
a uniform criteria for the assessment function. There is an equality,
therefore, built into the State constitutions long before anybmiy
thought to bring a case such as the California financing, school
financing, case.

There are so many proposals as to what is the best kind of tax that
you have a problem similar to that of national health insurance, that
the very multiplicity of proposals often tend to obscure the real
issues and make them as nonexplicit as they can be.

I don't have any specific alternatives to propose except by way of
recommending that, if the property tax issue is confronted on an
enforcement and administration basis throughout the country, there
will be a mnch stronger force to question its validity and where
it should he changed.

In the second place, as far as a short-term change—and we always
have to look at the short term as well as the long term—the collection
of many, many millions of dollars throughout the country would help
to alleviate some of the pressure that now occurs, particularly as they
relate to school financing.

Senator M ONDALE. “ghnt role could the Federal Government play

in all of this?
FeperarL RoLe

Mr. NapER. One clear role comes under the revenue-sharing pro-
posals. Any congressional deliberation of revenue-sharing, it seems to
me, will have to look at the question of local tax effort. If the Federal
Government is going to route revenues back to the States and, there-
fore, also back to the local government units, the question should be
asked, are these local units getting as much tax out of their regions as
their laws say they should be?

Now, Senator Muskie has shown some interest in his intergovern-
mental committee, the Committee on Intergovernmental Re ations,
at looking into the pmf)crty tax from that poinu of view.

Senator MONDALE. In other words, might revenue-sharing be
conditioned with the requirement that there must first be an honest,
legal assessment system?

Mr. NapEr. Qualified assessors, qualified administration, qualified
enforcement.

Senator Javits. Will the Chair yield?

Senator MonpaLg. Certainly. .
Senator JAviTs. ] am a member of the Government Operations

Committee. Senator Muskie’s Subcommittee on Intergovernmental
Relations has proposed investigating this very proposition. I agree
with Mr. Nader that there are maintenance-of-effort provisions in
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many Federal-State aid pro ams, and as far as T know, these have
never cranked in, though I don’t sce any reason why they shouldn’t,
this question of nondiscrimination in assessment.

NONDISCRIMINATION OF ASSESSMENTS

I think that is really his point—nondiscrimination in assessment,
because as he points out, even in the face of undelassessment or exclu-
sion of property, tax districts must maintajn certain minimal levels of
expenditure. If comes out of somebody—in this case it comes out of
the small property owners—whoever t ey may be.

What I'd like to ask Mr. Nader is this: Have you %iven or hes any
of your teams given any thought to the extension of the Serrano case,
which would come from a test Y 8 taxpayerin a given area challenging
the discrimination against him on the ground that other properties are
either underassessed or not assessed at all?

Now, in contesting an assessment, I know from New York City's
experience you can compare other propertics but you can’t use the
fact that another property is underassessed as a basis for contesting
your own_assessment, though you can make a comparison of that
use, and I just wondered if your fellows haven't looked into it. It
might be worth looking into.

Mr. NabER. Yes, there are a number of cases now pending in
various courts around the country on these issues. In fact, the Serrano
case hss similar parallels in a number of other States at the present
time. We have not engaged in any such litigation, however.

PresENT CoRrPORATE ViEW

Senator Javirs. The other thing, Mr. Chairman, that occurred to
me is this: Certainly, the facts stated, which I understand have been
stated before, are very alarming, but I'm sure Mr. Nader would
agrec with me, just as we don’t want to discriminate against the poor,
we also don’t want to discriminate against the rich. ’lgherefore, don’t
you think, Mr. Chairman, that it would be desirable to face all of
the interests charged with the charges and let's see what they have
to say about it? If they haven’t much to say about it or they have
a weak case, it seems to me that it makes it less Fossible to dismiss
what Mr. Nader is testifying to because some wil say he's an over-
callous consumer’s advocate. I think if we do it as a committee, and
if there is a case to be strengthened, we are likely to strengthen it
rather than weaken it. I make that suggestion to the chair.

Mr. NADER. I think that's an excellent, suggestion, Senator.

Senator MoxpaLE. Could you be here that dav?

Mr. NADER. Oh, yes; but I think You will have a great deal of
difficulty before you get United States Steel to come before this
committee.

Senator Javirs. All right. This seems to me that an active dialog
between competing interests will lend jtself to a better presentation
of the issues.

Mr. NaDER. Yes, I have long been_advocating the presence of
corporate executives before congressional committees.

Senator Javirs. Well, just one other oint, and that is that one
thing I know from my service to my own gtate. I refer to the sentence
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in which you state that the States offer taxes that will hold old industry
and lure new industry in, is very true, and often with the great
support of the State—that is, the people of the State—even though
they are burdened by resulting tax inequalities. It is a political
fact of life that we cannot overlook because, especially in a State
like mine, government literally sends salesmen in to convince
prospective employers they are going to get a better tax break and
therefore, these employers should leave New York and go wherever
it will be and with the approval of the State legislature and probably
the people as well; that’s an added complication.

Senator MoxpaLg. That, of course, raises the question of the
Federal role. One aspect could be conditioning aid on an honest
assessment system. The other could be a much broader Federal
support: First of all, to try to deal with an—what I would call inter-
state tax bribery—you know, industry is goinﬁ to leave, they won’t
come in or won't expand. Every State faces that and has for years,
and the same people complaining about the growing strength of the
Federal Government are usually the same people that resist an honest
tax at the local level. If a problem must be met, inevitabl{ it ends up
in the Federal Government, because you can’t bribe the Federal
Government in the same way.

The second thing we haven’t talked about is that just as there are
differences in school districts and wealth, there are some very rofound
differences between States and their wealth, and if we real l{ want
equality of educational opportunity many of these pathetically poor
rural States, many of which are in t e South, simply could not produce
equality in education even if they taxed everything they had. Would
you agree with that observation?

Mr. NapEr. Yes. Mr. Rowe would like to reply to that. .

FeperalL IncoMeE Tax LooPHOLES

Mr. Rowk. Yes, I'd like to make a comment on the su¥wﬁon
that the financing of education could be put increasingly on the Federal
level. An aspect of the local pro;l)erty tax, which is sometimes over-
looked, is that it can, in effect, close u the loopholes in the Federal
income tax laws. Consider coal. Coal royalties are accorded both
capital gains treatment and depletion allowances. As a result of those
two loopholes they are taxed on the Federal level at a very, very
minimal level. Thus the local property tax is really the only tax in
existence now which at least has the potential for getting at the
fantastic mineral wealth. In short, if we are going to move away from
a local tax and put more support of education on the Foderal level, we
will have to give some attention to the Federal tax structure.

Senator Monpatk. I'd like to press just a little harder if I can on
the form of the State tax structure that you would prefer in your
proposal, because actually, the Serrano principle, I think, hurries
that question along faster than just the question of dealing with local
tax assessment procedure.

¢ the Serrano principle is to stand in California—there is a trial
involved—then within the next year or two California must decide
how it intends to deliver equality or fiscal equity to these school
districts. und it scems to me inevitably it involves a much brosder
State rofe, either through a new system of grants, which I assume they
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meet with income tax, a statewise property tax levy, and some kind
olg new sales tax or gross earning tax or some combination of all of
them,

Do you have a preference or recommended procedure or approach
that you think would provide more tax equity and more decent fiscal
equities in the terms of the schou. support, or are you nentral to that
question?

Mr. Naper, Well, you can imagine how historically controversiai
that question is, going back to the days of Henry George.

Senator MoNDALE. Yes.

Mr. NanEr. Some of the proposals would advocate abolishing the
‘moperty tax entirely, replacing it with a progressive State income tax.

Without expressing a final ju ent, I find it difficult to envision a
State government that doesn’t have some sort of tax on property, on
real and personal property. There is a great need to change the tech-
nu}ues of assessment and make them far more reflective of the real
values of the lands and the personal properties, and I think that that
should be given first consideration.

Whether or not the property tax base can be held as a revenue
source, eliminating some of its more regressive impacts, even under
ideal conditions and also eliminating the gross discrimination and
inequities and illegalities that prevail, I thin , quite clearly there has
to be more emphasis on statewise taxes.

Senator MonpaLE. John Coons, the chief lawyer in the Serrano
case, testified before us the other day. He suggested a statewide prop-
ertﬁ tax on commercial industrial mining properties, and it was his
feeling that such a statewide system would evitably bring about hetter
tax administration assessment.

Do you think there might be such a tendency and the State might
be more capable of resisting some of these local pressures than the
local government?

Mr. Naber. Well, I supposc theoretically it’s easy to say yes
because it would have more visibility; it would have less of tho local
political and economic intimidation that company towns and large
plantation owners, and orchard owners can impose on the community.

StATES HAvE ENcoURAGED SiTuaTION

The point in my testimony is that the States have often been the
ones that have encouraged the kind of situation that occurs at the
local level, but on balance I think that modern assessment practices
and superior administration of the property tax law according to
common critaria can only be done by the States, and since the real
issue today—]particularly before this committee—is the discrimination
between local taxing districts, only the State, which is the generic
general authority for these local governments, can impose that kind
of uniformity.

There is another asset as well. I think there are probably three
major corruptive factors of local government, sort of like the three
P’s: Procurement, property tax, and patronage. Anything that can
take away from one or more of those three conditions and take it ur
to a more visitle level at the State government or region, I think will
help cleanse local politics. The notorious situation in Chicago, Iil., with
the property tax underpayments, and hardship exceptions given to the

o2
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owners of these brand new skﬁ'scmpers because they haven’t yet filled
them with tenants, and the high correlation between these so-called
owners of hardship buildings and their contributions to the local
Democratic Party, I think is an illustration of just how that system
operates.

Local government. procurement also has been a subject of a number
of scandals throughout the country, such as in New Jersey, and the
patronage goes without saying in some of these cities.

Now, I think that taking away that kind of grease, so to speak, from
the local level will help improve politics, and if you help local {)olitics
you can’t help but have good spinoffs on local education as well.

Senator MoxpaLe. Thank vou very much for a most useful
contribution.

Mr. Naper. Thank you.

Mr. Rowe. Thank you.

Senator MoxpaLE. "The committee is in recess, subject to the call of
the Chair.

(Whereupon, at 11:10 a.m., the Select Committee was recessed, to
reconvene at the call of the Chair.)
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INEQUALITY IN SCHOOL FINANCE

S

TUESDAY, SEPTEMBER 28, 1971

U.S. SENATE
SerLect COMMITTEE ON

Equar EpucaTioNaL OPPORTUNITY
Washington, D.C.
The Select Committee met at 10:05 a.m., Kursnant to call, in room
1318, of the New Senate Office Building, the flonorable Walter F.
Mondale, chairman of the committee, presiding.
Present: Senator Mondale,
Staff members present: William C. Smith, staff director and
general counsel; Donn Mitchell, professional staff; and Leonard
trickman, minority counsel.
Senator MONDALE. The committee will come to order.
Professor Coons and Professor Yudof, please come to the witness
table. I understand that Mrs. Carey is not here yet, so we will begin

with the testimony of Dr. Coons.

We are very pleased to have you with us this morning. The lawsuit
that you won in California is very central to the wor of our com-
mittee and has developed a tremendous amount of national interest,
and we are delighted to have those of you who conceived of it and
engineered the victory to be with us here.

fessor Cuons, if you will begin?

STATEMERT OF JOHN E. COONS, PROFESSOR, SCHOOL OF LAW,
UNIVERSITY OF CALIFORNIA

Dr. Coons. Thank you very much, Senator. We greatly appreciate
the opportunity to be here.

I mlﬁht ask you—the indication from the committee was that we
would have 15 minutes of original testimony, and I wondered whether
it was to include all of the witnesses this morning, or each of us?

Senator MonDALE. That is & rule that no one pays any attention

to.

Dr. Cooxs. So, should I go beyond 7% minutes, I don’t have to
worry abonut my brother Yudof?

Senator MoNDALE. No, that is fine. Go ahead.

Dr. Coons. It might be useful to say something about the problem
to which the Serrano case was addressed.
_ Senator MONDALE. Incidentally, at this point, I am going to
include the decision of the Court in the record so we will have that to

refer to.
Dr. Coons. Splendid.
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IN THE SUPREMZ COURT OF THE STATE OF CALIPORNIA

TN BANK FITLED

Aui39197i
JOHN SERRANO, JR., et al., G. = 3156 1. Clerk
Plaintiffs and Appellants, T S ¢ Depem
v, L.A. 29820
(Super. Ct. No. 938254)
IVY BAKER PRIEST, as Treasurer, ete.,
et al.,

Defendants and Respondents.

We are called upon to determine whether Bhe
California public achool financing system, with its
substantial dependence on local propérty taxes and
resultant wide disparities in school revenue, violates
the equal protection clause of the Pourteenth Amendment.
We have determined that this funding scheme invidiously
) ’ discriminates against the poor because it makes the
quality >f a child's education a funetion of the wealth
of his parents and neighbors. Recognizing as we must

that the right to an education in our public schools is
a furndamental interest which cannot be conditioned on
wealth, we can discern no ccnpelling state purpose
necessitating the present method of financing. We have

| 1
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concluded, therefore, that such a system cannot with-
stand constitutional challenge and must fall bdbefore

the equal protection clause.
Plsintiffs, who are Los Angeles County pudblic

school children and their parents, brought this class
action for declaratory and injunctive relief against
certain state and county officials charged with adain-
istering the financing of the California public school
system. Plaintiff children claim to represent a class
consisting of all public school pupils in California,
"except children in that school district, the identity
of which i1s presently unknown, which school district
affords the greatest educational opportunity of all
school districts within California.™ Plaintiff parents
purport to represent a class of all parents who have
children in the school system and who pay real poperty
taxes in the county of thelr residence.

Defendants are the Treasurer, the Superinten-
dent of Public Instruction, and the Controller of the
State of California, as well as the Tax Collector and
Treasurer, and the Superintendent of Schools of the

County of Los Angeles. The county officials are sued

both in their local capacities and as representatives

of a class composed of the school superindentent,

At i et el v i
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tax collector and treasurer of each of the other
counties in the state.

The complaint sets forth three causes of
action. The first cause alleges in substance as
follows: Plaintiff children attend public elementary
and secondary schools located in specified school
districts in Los Angeles County. This public school
system 18 maintained throughout California by a finan-
cing plan or scheme which relies heavily on local
property taxes and causes substantial disparities
among individual school districts in the amount of
revenue availabldgber pupil for the districts' educa-
tional programs. Consequently, districts with smaller
tax bases are not able to spend as much mohey per child
for education as districts with larger assessed valuations.

It 1s alleged that "As a direct result of the
financing scheme . . . substantial disparities in the
quality and extent of avallability of educational
opportunities exist and are perpetuated among the
several school districts of the State . . . . [Par.]
The educational opportunities made available to children
attending public schools in the Districts, including
plaintiff children, are substantially inferior to the
educational opportunities made available to children

o7
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attending public aschools in many other districts of the
Stste . .« . ." The financing scheme thus fails to meet
the requirements of the equal protection clause of the
Fourteenth Amendment of the United States Constitution
and the cilifomia Constitution in several specified

respects.

.

1. The complaint alleges that the financing scheme:

"A. Makes the quality of education for school age
children in. California, including Plaintiff Children,
a function of the wealth of the children's parents and
neighbors, as measured by the tax base of the school
district in which said children reside, and

"B, Makes the quality of education for school age
children in California, including Plaintiff Children, a
function of the geographical accident of the school dis-
trict in which said children reside, and ‘

"e. Falls to take account of any of the variety of
educational needs of the several school districts (and of
the children therein) of the State of California, and

"D. Provides students 1iving in some school \istricts

of the State with materlal advantages over students 1in
other school districts in selecting and pursuing thelr
educational goals, and

"g. Fails to provide children of substantially equal
age, aptitude, motivation, and ability with substantially
equal educational resources, and

"p., Perpetuates marked differences in the quality
of ecducational services, equipment and other facilitles
which exist among the public 8chool districts of the State
as a result of the inequitable apportionment of State re-

sources in past years.
"g.  The use of the 'school district' as a unit for

the differential allocation of educational funis ovears no
reasonable relation to the California legislative purpose
of providing equal educational opportunity for all school

children within the State.
"4, Tne part of the State financing scheme which

permits each school district to retain and expend within
that district all of the property tax collscted within.
that district bears no reasonable relation to any educa-

tional objective or need.

4y (footnote continued)
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In the second cause of action, plaintife
parents, after incorporating by reference all the
allegations of the first cause, allege that as a direct
result of the financing scheme they are required to pay
8 higher tax rate than taxpayers in many other school
districts in order to obtain for their children the
same or lesser educational opportunities afforded
children in those other districts.

In the third cause of action, after incorpo-
rating by reference all the allegations of the first
two causes, all plaintiffs allege.that an actual con-
troversy has arisen and now exists between the parties
as to the validity and constitutionality of the financing
scheme under the Fourteenth Amendment of the United
States Constitution and under the California Constitution.

Plaintiffs pray for: (1) a declaration that
the present financing system 1s unconstitutional; (2)
an order directing defendants to reallocate school funds
in order to remedy this invalidity; and (3) an adjudica-
tion that the trial court retain jurisdiction of the action

"I. A disproportionate number of school children
who are black children, children with Spanish surnames,
children belonging to other minority groups reside 1in
school districts in which a relatively inferior educa~
tional opportunity is provided,"
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80 that 1t may restructure the system if defendants and
the state Lexislature fail to act within a reasonable time.

All defendants filed general demurrers to the
foregoing complaint asserting that none of the three claims
stated facts sulficient to constitute a cause of action.
The trial court sustained the demurrers with leave to amend.
Upon plaintiffs' failure to amend, defendants' motion for
dismissal was granted. (Code Civ. Proc., § 581, subd. 3.)
An order of dismissal was entered (Code Civ. Proc., § 581d),
and this appeal followed.

Preliminarily we observe that in our examina-
tion of the instant complaint, we are guided by the
long-settled rules for determining its sufficlency
against a demurrer. We treat the demurrer as admit-
ting all material facts properly pleaded, but not
contentions, deductions or conclusions of fact or law.
(Daar v. Yellow Cab ¢o. (1967) 67 Cal.2d 695, 713.)

We also consider matters which may be Judicially noticed.
(Id. at p. 716.) Accordingly, from time to time herein )

we shall refer to relevant information which has been

drawn to our attention either by the parties or by our

L e -

independent research; in each instance we judicilally

notice this material since it 1is contained in publica-

tions of state officers or agencies. (Board of Education v.
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watson (1966) 63 cal.2d 829, 836, fn. 3; see Evid. Code,
§ 452, subd. (c).)

1

We begin our task by examining the California
public school financing system. which i3 the focal point
of the complaint's allegations. At the threshold we
find a fundamental statistic - over 90 percent of our
public school funds derive from two basic sources: (a)
local district taxes on real property and (b) aid from
the State School F‘tmd.2

By far the majcr source of school revenue is
the local real property tax. Pursuant to article IX,
section 6 of the California Constitution, the Legisla-
ture has authorized the governing body of each county,
and city and county, to levy taxes on the real property
within a school district at a rate necessary to meet
the district's annual education budget. (Ed. Code,
§ 20701, et seq.) The amount of revenue which a

2. California educational revenues for the fiscal year
1968-1969 came from the following sources: local prop-
erty taxes, 55.7 percent; state aid, 35.5 percent; federal
funds, 6.1 percent; miscellaneous sources, 2.7 percent.
(Legislative Analyst, Public School Pinance, Part I,
Expenditures for Education (1970) p. 5. Hereafter
referred to as Legislative Analyst.g

3. Hereafter, unless otherwise indicated, all section
references are to the Education Code.
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district can raise in this manner thus depends largely
on its tax base - i.e., the assessed valuation of real
property within ite borders. Tax bases vary widely
throughout the state; in 1969-1970, for example, the
assessed valuation per unit of average dally attendance
of elementary school childrqnu ranged from a low of $103
to a peak of $952,156 -- a ratio of nearly 1 to 10,000.
(Legislative Analyst, Public School Finance, Part V,
Current Issues in Educational Finance (1971) p. ?’.)5
The other factor determining local 8chool ‘ '
revenue 13 the rste of taxation within the district. , :
Although the Legislature has placed ceilings on per-
missible distriot tax rates (§ 20751, et seq.), these

4, Most school aid determinations are based not on total
enrollment, but on "average daily attendance" (ADA), a
figure computed by adding together the number of students
actually present on each school day and dividing that total
by the number of days school was taught. (§§ 11252, 11301,
11401.) 1In practice, ADA approximates 98 percent of total
enrollment. (Legislative Analyst, Public School Finance,
Part IV, Olossary of Terms Most Often Uscd in School Finance
(19712 p. 2.) Vhen we refer herein to figures on a "per
pupil” or "per child" basis, we mean per unit of ADA.

S. Over the period November 1970 to January 1971 the
legislative analyst provided to the legislature a series
of five reports which "deal with the ourrent system of
public school finance from kindergarten through the
community college and are designed to provide a working
knowledge of the system of school finance." (legislative
Analyst, Part I, supra, p. 1.) The series is as follows:
Part I, Expenditures lor Education; Part II, The State

8 (footnote continued)
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statutory maxima may be surpassed in a "tax override"
election 1f a majority of the district's voters approve
a higher rate. (§ 20803 et seq.) Nearly all districts
have voted to override the statutory 1imits. Thus the
locally raised funds which constitute the largest por-
tion of school revenue are primarily a function of the'
value of the realty within a particular school district,
coupled with the willingness of the district's regldents
to tax themselves for education.

Most of the remaining school revenue comes
from the State School Fund pursuant to the "foundation
program, " through which the state undertakes to supple-
ment local taxes in order to provide a "minimum amount
of guaranteed support to all déstricts e o o " (8§ 17300.)
With certain minor exceptions, the foundation program

ensures that each schocl district will receive annually,

School Fund: Its Derivation and Distribution; Part III,
The Foundation Program; Part IV, Glossary of Terms Most
Often Used in School Finance; Part V, Current Issues in
Educational P4inance.

6. Districts which maintain "unnecessary small schools"

receive)$10 per pupil less in foundation funds. (§ 17655.5

et seq. .
Certain types of school districts are eligible for "bonus"

foundation funds. Elementary districts receive &n addi-

tional $30 for each student in grades 1 through 3; this

sum 18 intended to reduce class size in those grades.

(§ 17674.) Unified school districts get 4n extra $20

per child in foundation support. (§§ 17671 - 17673.)
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from state or local funds, $355 for each elementary
school pupil (§§ 17656, 17660) and $488 for each
high school student. (§ 17665.)

The state contribution is supplied in two
principal forms. '"Basic state aid" consisis of a
flat grant to each district of $125 per pupil per
year, regardless of the relative wealth of the district.
(cal Const., art. IX, § 6, par. 4; Ed. Code, §§ 17751,
17801.) "Equalization aid" is distributed in inverse

" proportion to the wealth of the district.

To compute the amount of equalization ‘aid to
which a district is entitled, the State Superintendent A ,‘7
of Public Instruction first determines how much local
property tax revenue would be generated if the district
were to levy & hypothetical tax at a rate of $1 on each $100
of assessed valuation in elementary school districts and $.80
per $100 in high school distz-icta.7 (§ 17702.) To that
figure, he adds the $125 per pupil basic aid grant. If
the sum of those two amounts 13 less than the foundation

program minimum for that district, the state contributes

R e

7. This 1s simply a "computational" tax rate used to
measure the relative wealth of the district for equali-~
zation purposes. It bears no relation to the tax rate
actually set by the district in levying local real prop-
erty taxes.

10
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the difference. (§§ 17901, 17902.) Thus, equaliza-

tion funds guarantee to the poorer districts a basic

minimum revenue, while wealthier districts are ineli-
gible for such asasistance.

An additional state program of "supplemental
aid" i1s available to subsidize particularly poor school
districts which are willing to make an extra local tax
effort. An elementary district with an assessed valuva-
tion of $12,500 ér less per pupil may obtain up to
$125 more for each child if 1t sets its. lecal tax rate
above a certain statutory level. A.high school district
whose assessed valuation does not exceed $24,500 per pupil
is eligible for a supplement of up to $72 per child if
its local tax 1s sufficiently high. (§§ 17920 - 17926.)

Although equalization aid and supplemental
ald temper the disparities which result from the vast

variations in real property asseaaed'valuation, wide

8. Some further equalizing effect occurs through a
special areawide foundatian program in districts included
in reorganization glans which were disapproved at an
elestion. (§ 17680 et seq.). Under this program, the
assessed valuation of all the individual districts in

an area 1s pooled, and an actual tax 1s levied at a rate
of $1 per $100 for elementary districts and $.80 for

high school districts. The resulting revenue is dis-
tributed among the individual districts according to the
ratio of each district’s foundation level to the area-
wide total. Thus, poor districts effectively share in
the higher tax bases of thiéir wealthier neighbors. How-
ever, any district 1s still free to tax itself at a rate
higher than $1 or $.80; such additional revenue is retained
entirely by the taxing district.

il
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differentials remain in the revenue available to indivi-
dual districts and, consequently, i1n the level of educa-
tional expenditures.g For example, in los Angeles County,
where plaintiff children attend school, the Baldwin Park
Unified School District expended only $577.49 to cducate
each of 1ts pupils in 1968-1969; during the same year

the Pasadena Unified School District spent $840.19 on
every student; and the Beverly Hills Unified School
pistrict paid out $1,231.72 per child, (Cal. Dept. of
Ed., Cal. Public Schools, Selected 3tatistics 1968-1969

9. Statistics compiled by the legialatiire analyst show
the following range of assessed valuationsper pupil for’
the 1969-1970 school year:

Elementa High School
Low 3163 1,959

1
Median 19,600 41,300
High 952,156 349,093

(Legislative Analyst, Part V, supra, Pp. T.)

Per pupil expenditures during that year also varied
widely: .

Elementa High School Unifled
Iow 31157 5322 5512
Median 672 28 766
High 2,5 1,707 2,414

(1d. at p. 8.)

Similar spending disparities have been noted through-
out the country, particularly when suburban communities
and urban ghettos are compared. (See, e.g., Report of the
National Advisory Commission on civil Disorders (Bantam
ed. 1968) pp. 434-436; U.S. Ccommission on Civil Rights,
Racial Isolation in the Public Schools (2967) pp. 25-31;

Cconant, Slums and Suburbs (1961) pp. a-a- levi, The Univer-
LT and the Law (1968) 56 Cal.L.Rev.

sit The Profess
2 » 25 -2 .
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(1970) Table IV-11, pp. 90-91.) The source of these
disparities 1s unmistakable: in Baldwin Park the assessed
valuation per child totaled only $3,706; in Pasadena,
assessed valuation was $13,706; while in Beverly Hills,
the corresponding figure was $50,885 -- a ratio of 1 to

4 to 13. (Id.) Thus, the state grants are inadequate

to offset the inequalities irherent in a financing gystem
based on widely varying local tax bases.

Furthermore, basic aid, which constitutes about
half of the state educational funds (Legislative Analyst,
Public School Finance, Part II, The State School Fund:

Its Derivation, Distribution and Apportionment (1970)

p. 9), actually widens the gap betwéen rich and poor
districts. (See Cal. Senate Fact Finding Committee on
Revenue and Taxation, State and local Fiscal Relationships

in Public Education in California (1965) p. 19.) Such aid

i3 distributed on a uniform per pupil basis to all districts,
irrespective of a district's wealth. Beverly Hills, as

well as Baldwin Park, receives $125 from the state for each
of 1ts students.

For Baldwin Park the basic grant 1s essentially
meaningless. Under the foundation program the state must
make up the difference between $355 per elementary child
and $47.91, the amount_ér revenve per child which Baldwin
Park could raise by levying a tax of $1 per $100 of assessed

13
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valuation. Although under present law, that difference
1s composed partly of basic aid and partly of equaliza-
tion aid, if the basic aid grant did not exist, the
district would still receive the same amount of state
aidé -- all in equalizing funds.

For Baverly Hills, however, the $125 flat grant
has real financial significance. Since a tax rate of $1
per $100 there would produce $870 per elementary student,
Beverly Hills is far too rich to qualify for equalizing
aid. Nevertheless, it still receives $125 per child
from the state, thus enlarging the economic chasm between
it and Baldwin Park. (See Coons, Clune & Sugarman, Educa-
tional rtunity: A'Uorknble Constitutional Test for
State Financial Structures (1969) 57 Cal.L.Rev. 305, 315.)

II
Having outlined the basic framework of California

school financing, we take up plaintiffs' l2gal claims.

Preiiminarily, we reject their contention that the school
financing system violates article IX, section 5 of the
California Constituticn, which states, in pértinent part:

"The Legislature shall provide for a system of common schools

by which a free school shall be kept up and supported in

each district at least six months in every year . . . M

4
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10
(Italics added.) Plaintiffs' argument is that the

present financing method produces separate and distinct
systems, each offering an educational program which varies

with the relative wealth of the district's residents,
We have held that the word "system," as used

in article IX, section 5, implies a "unity of purpose
as well as an entirety of operation, and the direction
to the legislature to provide 'a! system of common
schools means one system which shall be applicable to
all the common schools within the state.” (Kennedy v.
Miller (1893) 97 Cal. 429, 432.) However, we have never
interpreted the constitutional provision to require equal
school spending; we have ruled only that the educational
system must be uniform in terms of the preseribed course
of study and educational progression from grade to grade,
(Piper v. Big Pine School Dist. (1924) 193 cal. 664, 669,
673.)

We think it would be erroneous to hold other=

wise. While article IX, section 5 makes no reference

10. Plaintiffs' complaint does not specifically refer

to article IX, section 5. Rather it alleges that the
financing system "fails to meet minimum requirements of
the . . . fundamental law and Constitution of the State
of California," eiting several other provisions of the
state Constitution. Plaintiffs!' first specific reference
to article IX, section 5 is made in their brief on appeal.
We treat plaintiffi! elaim under this section as though
it had been explicitly raised in their complaint.

15
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to school financing, section 6 of that same article
specifically authorizes the very element of the fiscal
system of which plaintiffs complain. Section 6 states,
in part: "The Legislature shall provide for the levy-
ing annually by the governing board of each county,
and city and county, of such school district taxes,
at rates . . . as will produce in each fiscal jea.r
such revenue for each school district as the governing
board thereof shall determine is required . . . ."
élement&ry principles of construction dictate
that where constitutional provisions oan reasonably
be construed to avoid a conflict, such an interpre-~
tation should be adopted. (People v. Western Airlines,
Inc. (1954) 42 Cal.2da 621, 637, app. dism. (1954)
348 U.S. 859.) This maxim suggests that section 5
should not bp construed to apply to school financing;
otherwise it would clash with section 6. If the two
provisions were found irreconcilable, section 6 would
prevail because it is more specific and was adopted
more recently. (Id.; County of Placez" v. Aetna Catz.
etc. Co. (1958) 50 Cal.2a 182, 189.) Consequently,
we must reject plaintiffs' argument that the provision

in section 5 for a "system of common schools" requires

uniform educational expenditures.

16
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IIX
Having disposed of these preliminary matters,

we take up the chief contention underlying plaintiffs!? %
complaint, namely that the California public school l
financing scheme violates the equal proteotion clause ﬁ |
of the Fouﬁ:eenth Amendment to the United States Con- i ‘

stitution. ! ‘
As recent decisions of this court have pointed ‘

out, the United States Supreme Court has employed a two-

level test for measuring legislative classifications ! 1
|
against the equal protection clause, "In the area of ‘

sconomic regulation, the high court has exercised

restraint, investing legislation with a presumption ‘
of constitutionality and requiring merely that distinc-

tions drawn by a challenged statute bear some rational

. 11. The complaint also alleges that the financing system

' violates article I, sections 11 and 21, of the California
Constitution. Section 11 provides: "All laws of a general
nature shall have a uniform operation." Section 21 states:
"No special privileges or immunities shall ever be granted
which may not be altered, revoked, or repealed by the
Legislature; nor shall any citizen, or class of citizens,
be granted privileges or immunities which, upon the same
terms, shall not be granted to all citizens." We have
construed these provisions as "substantially the equivalent"
of the equal protection clause of the Fourteenth Amendment
to the federal Constitution. (Degt. of Mental Hygiene v.
Kirchner (1965) 62 Cal.2d 586, 588.) Consequently, our
analysis of plaintiffs' federal equal protection contention
is also applicable to their claim under these state consti-
tutional provisions.
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relationship to a conceivable legitimate state purpose.
[citations.] |

"On the other hand, in cases involving 'suepect
classifications' or touching on 'fundamental interests,'
[fnas. omitted) the court has adopted an attitude of active
and critical analysis, subjecting the classifiocation to
strict sorutiny. [Citations.] Under the strict standard
applied in such cases, the state bears the burden of
establishing not only that it has a compelling interest
which justifies the law but that the diatinctions drawn
by the law are necessary to further its purpose.”
[Nestbrook v. Mihaly (1970) 2 Cal.3d 765, 784-785, vacated
on other grounds (1971) ____ U.S. _ _; In re Antazo
(1970) 3 Cal.3d 100, 110-111; see Purdy & Fitzpatrick v.
State of California (1969) 71 Cal.2d 566, 578-579.)

A
Wealth as a Suspeot Classification
In recent years, the United States Supreme
Court has demonstrated a marked antipathy toward legis-
lative classifications which discriminate on the basis
of certain "auspect" personal characteristics. One
factor which has rcpeatedly ccnn under the close serutiny

of the high court is wWealth. "Lines drawn on the basis
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of wealth or property, like those of race [citation],
are traditionally disfavored." (Harper v. Virginia

Bd. of Elections (1966) 383 U.S. 663, 668.) Invalida-
ting the Virginia poll tax in Harper, the court stated:
“To introduce wealth or payment of a fee as a measure

of a voter's qualifications is to introduce a capri-
cious or irrelevant factor." (Id.) "[A] careful
examination on our part is especially warrented where
lines are drawn on the basis of wealth . . . [a] factor
which would independently render a clasasification highly
suspect and thereby demand a more exaoting judicial
sorutiny. [Citations.]" (MeDomald ¥, Board 6 Rlections
(1969) 394 v.s. 802, 807.) (See also mate v. Short (1971)
39 U.S. L.Week 4301; Williams v. Illinois (1970) 399 U.S.
235; Roberts v. Ia Vallee (1967) 389 U,S. 40; Anders v.
California (1967) 386 U.S. 738; Douglas v, California
(1963) 372 U.S. 353; Smith v. Bennett (1961) 365 U.S.
708; Burns v. Ohio (1959) 360 U.S. 252; Griffin v.
Illinois (1956) 351 U.S. 12; In re Antazo, supra,

3 Cal.3d 100; see generally Michelman, The Supreme

Court, 1968 Term, Poreword: On Protecting the Poor
Through the Fourteenth Amendment (1969) 83 Harv.L.Rev.

7, 19~33.)
Plaintif'fs contend that the school financing

19

73




v

ot

6799

system classifies on the basis of wealth. We find this
proposition irrefutable. As we have already discussed,
over half of all educational revenus is raised locally
by levying taxes on real property in the individual
school districts. Above the foundation program minimum
($355 per elementary student and $488 per high school
student), the wealth of a school district, as measured
by its assessed valuation, is the major determinant of
educational expenditures. Although the amount of money
raised locally is also a function of the rate at which
the residents of a district are willing to tax them-
selves, as a practical matter districts with small
tax bases simply cannot levy taxes at a rate sufficient
to produce the revenue that more affluent districts
reap with minimal tax efforts. (See fn. 15, infra, and
accompanying text.) For example, Baldwin Park citizens,
who paid a school tax of $5.48 per $100 of assessed
valuation in 1968-1969, were able to spend less than
half as much on education as Beverly Hills residents,
who were taxed only $2.38 per $100. (Cal. Dept. of Ed.,
op. cit. supra, Table III-16, p. 43.)

Defendants vigorously dispute the proposition
that the financing scheme discriminates on the basis of

wealth. Their first argument is essentially this: through

20
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basic aid, the state distributes school funds equally

to all pupils; through equalization aid, it distributes
funds in a manner beneficial to the poor districts.
However, state funds constitute only one part of the
entire school fiacal system.12 The foundation program
partially alleviates the great disparities in local
sources of revenue, but the system as a whole generates
school revanuelén proportion. to the wealth of the indivi-

dual district,

[}

12. The other maJjor portion is, of course, locally
raised revenue; 1t is clear that such revenue 1is a
part of the overall educational financing system.

As we pointed out, supra, article IX, section 6 of the
state Constitution specifically authorizes local dis-
tricts to levy school taxes. Section 20701 et seq.

of the Education Code details the mechanics of this
process,

13. Defendants ask us to follow Briggs v, Kerrigan
(D. Mass. 1969) 307 F.Supp. 295, affd. (18t cir. 1970) .
431 F.2d 967, which held that the City of Boston did
not violate the equal protection clause in failing to
provide federally subsidized lunches at all of its
schoocls. The court found that such lunches were offered
only at schools which had kitchen and cooking facilities.
As a result, in some cases the inexpensive meals were
availadle to well-to-do children, bhut not to needy ones.
We do not find this decision relevant to the present
action. 7ere, plaintiffs specifically allege that the
allocation of school funds systematically provides greater
educational opportunities to affluent children than are
afforded to the poor. By contrast, in Briggs the court
found no wealth-oriented discrimination: ii%fiere is no

21 (footnote continued)
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Defendants also argue that neither assessed
valuation per pupil nor expenditure per pupil is a
reliable index of the wealth of a distriot or of '11:-
residents. The former figure is untrustworthy, they
assert, because a district with a low total assnssed
valuation but a miniscule number of students will have
a high per pupil tax base and thus appear "wealthy."
Defendsnts imply that the proper index of a district's
wealth is the total assessed valuation of its property.
Wé think defendants' gbntention misses the point. The
only meaningful measure of a district's wealth in the

present context is not the absolute value of its prop-

erty, but the ratio of ite resources to pupils, because
it is the latter figure which determines how much the 14

district can devote to educating each of its gtudents.

pattern such that schools with lunch programs predominate
in areas of relative wealth and schools without the pro-
gram in areas of economic deprivation.” (Id. at p. 302.)
Purthermore, the nature of the right Involved in
the two cases is very different. The instant action
concerns the right to an education, which we have deter-
mined to be fundamental. (See infra.) Availability of
an inexpensive school lunch can ha y be considered of

such constitutional significance.

14. Qorman Elementary District in Los Angeles County, for
example, has a total asasessed valuation of $6, 063,965, but

22 (footnote continued)
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But, say defendants, the expenditure per
child does not accurately reflect a district's
wealth because that expenditure 1s partly determined
by the district's tax rate. Thus, a district with a
high total assessed valuation might levy a low school
tax, and end up spending the same amount per pupil as
a poorer‘diatrict whose residents opt to ray higher
taxes. This argument is glso meritless. Obviously,
the richer district is favored when 1t can provide
the same educational quality for its children with

less tax effort, Furthermore, as a statistical matter,

only 41 students, yielding a per pupil tax base of

147,902, We find it significant that Gorman spent

1,378 per student on edueation in 1968-1969, even
more than Beverly Hills. sCal. Dept. of Ed., op. cit.
supra, table IV-11, p. 90. i

e realize, of course, that a portion of the high '

Per-pupil expenditure in a district like Gorman miy bde i
attributable to certain costs, like a principal's salary,
which do not vary with the size of the school, On such
expenses, small schools cannot achieve the economies of
scale avallable to a larger district. To this extent,
the high per-pupil spending in a small district may be
a paper statistic, which is unrepresentative of signi-
ficant differences in educational opportunities. On
the other hand, certain economic "inefficiencies," such
s & low pupil-teacher ratic, may have a positive educa-
tional impact. The extent to which high spending in
such districts represents actual educational gdvantasea
is, of course, a matter of proof. (See fn, 16, infra.)
(See generally Hobson v. Hansen (D.D.C. 1967) 269 F.Supgé)

401, 437, affd. sub. nom. Smuck v. Hobson (D.c.Cir. 19
4o8 r.2d 175.)

23
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the poorer districts are financielly unable to raise

their taxes high enough to match the educational offerings

of wealthier districts.

(Legislative Analyst, Part V,

supra, pp. 8-9.) Thus, affluent districts can have

their cake and eat it too: they can provide a high quality
15

education for their children while paying lower taxes.

15. "In some cases distriocts with low expenditure levels
have correspondingly low tax rates.

however, quite the opposite
usually low expenditures have

owing to their limited
Part V, supra, p. 8.)
this relationship:

tax vase."

In many more cases,

18 true; districts with un-
unusually high tax rates

(Legislative Analyst,

The following table demonstrates

COMPARISON OF SELECTED TAX RATES AND EXPENDITURE LEVELS
IN SELECTED CQUNTIES :

County

Alameda
Emery Unified
Newark Unified

Fresno
Colinga Unifiled
Clovis Unifiled

Kern
Rio Bravo Elementary
Lamont Elementary
108 Angeles
Beverly Hills Unified
Baldwin Park Unified

(id. at p. 9.)

68-412 O - 71 - pt, 16B ~==6

1968-1969
Assessed Expencii-
VYalue per Tax ture per
ADA  ADA Rate ADA
586 $100,18 $2.57 $2,223
8,638 $ 6,04 5.65 616
2,640 § 33,244 $2.17 ¢ 963
8, 14i ¢ 6, 480 i) 565
121 $136,271  $1.05 $1,545
1,847 5,971 3.06 533
5,542 $ 50,885 $2.38 $1,232
13,10 3,706 5.48 ST7
24
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Boor districts, by contrast, have no cake at all.
Flnally, defendants suggest that the wealth
of a school district does not necessarily reflect the
wealth of the families who 1ive there. The simple
answer to this argument is that plaintiffs have )
alleged that there 1s a correlation between a district!s
per pupll assessed valuation and the wealth of 1ts
residents and we treat these material facts-as admitted

by the demurrers,

This fact has received comment' in reports by several
Californla governmental units. "[S]ome school districts
are able to provide a high-expenditure school program at
rates of tax which are relatively low, while other districts
must tax themselves heavily to finance a low-expenditure
program. . . , [Par.] One significant criterion of a public
activity 1s that 1t seeks %o provide equal treatment of
equals., The present system of public education . . *, 1in
California fails to meet this criterion, both with respect
to provision of services and with respect to the geographic
distribution of the tax burden." (Cal, Senate Fact Finding
Committee on Revenue and Taxation, op. ecit. supra, p. 20.)

"California's present system of school support is
based largely on a sharing between the state and school
districts of the expenses of education, In this system
of sharing, the aschool district has but one source of
revenue - the property tax. Therefore, 1ts ability to
share depends upon i1ts assessed valuation per pupil and
its tax effort. The varlations exis€ing in local ability
(assessed valuation per pupil) and tax effort (tax rate)
present problems which deny equal educational opportunity
and local tax equity." (Cal. State Dept. of Ed., Recom-
mendations on Public School Support (1967) p. 69.) (Quoted
in Horowitz & Neitring, Equal Protection Aspects of Inequalities

in Public Education and Public Assistance Programs from Place
fo Place within a sState (1968) 15 U.C.L.A. L.Rev. 787, 806,)

25
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More bas‘cally, however, we refject defen-
dants' underlying thesis that classification by wealth
18 constitutional so long as the wealth is that of the
district, not the individual. We think that discrimina-
tion on the basis of district wealth is equally invalid.
'me.conunercial and industrial property which augments
a district's tax base 1s distributed unevenly througl:x-
out the staLt:.e‘. To allot nore educational dollars to
the childrén of one district than to those of another
merely because of the fortuitous presence of such
property is to make the quality of a‘ child's education
dependent'lupoin' the locatiogsql_‘ private 'co;ﬁmézfcial _and
industrial establishments. Surely, this 18 to rely
on the most A‘irre;evant of tfactozfé' as At_he basis for

educatipnal financing.

16. Defendaht's“ cohtetid that dirferéht 'levelé of educa-

tional expenditure do not affect the quality of education.

However, plaintiffs' complaint specifically alleges ‘the
contrary, and for purposes of testing the sufficiency
of a complaint against a general ‘demurrer, we must take
1ts allegations to he true. - - - we B
Although we recognize that there 18 considerable
controversy among educators over the relative impact

of educational’ ependin‘g ‘and environmental influences on

school achievement (compare Coleman, et al., Equality
of Educational Opportunity (U.S. Office of Ed. 1966)

26 - (footnote continued)
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Defendants, assuming for the sake of argument
that the financing system does classify by wealth,
nevertheless claim that no constitutional infirmity
is involved because the complaint contains no allega-

tion of purposeful or intentional discrimination.

With Guthrie, Kleindorfer, Levin & Stout, Schools and
Inequality (1971); see generally Coons, Clune &
Sugarman, supra, 57 Cal.L.Rev. 305, 310-311, fn. 16),
we note that the several courts which have considered
contentions similar to defendants' have uniformly
rejected then.

In McInnis v. Shapiro (N.D. I11. 1968) 293 F.Supp.
32Z, affd. mem. sub nom. MEInnis v. Ogiltvie 1969) _
394 U.S. 332, heavily relied on by defendants, a three-
Judge federal court stated: "Presumably, students
receiving a $1,000 education are better educated that
[sig)those acquiring a $600 schooling." (Fn. omitted.)

. at p. 331.) 1In Hargrave v. Kirk (M.D. Fla. 1970)
313 F.Supp. 944, vacated on other grounds sub nom.
Askew v. Hargrave (1971) 401 v.S. 76, the court declared:
"Purning now to the defenses asserted, it may be that in
the abstract 'the difference in dollars available does not

to the contrary in this case." (14. at 8 947.)
Spending differentials of up to $130 within a
district were characterized as "spectacular" in Hobson
V. Hansen, supra, 269 F.Supp. 401, - Responding to -
defendants’ cfa!m that the varying expenditures did
not reflect actual educational benefits, the court .
replied: '"To a great extent . . . defeirdants' own
evidence verifies that the. comparative per pupil _
expenditures do refer to actual educational advan-
tages in the high-cost schools, especially with -
respect to the caliber of the teaching starf." (1a.

27
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(Cf. Gomillion v. Lightfoot (1960) 364 U.S. 339.)
Thus, defendants contend, any unequal treatment is
only de facto, not de jure. Since the United States
Supreme Court has not held de facto school segregation
on the basis of race to be unconstitutional, so the
argument goes, de facto classifications on the basis
of wealth are presumptively valid. '

We think that the whole structure of this
argument must fall for want of a solid foundation
in law and logic. First, none of the wealth classi-
fications previously invalidated by the United States
Supreme Court or this court has been the product of
purposeful discrimination. Instead, these prior
decisions -have involved "uninten_tional" classifica-
tions whose impact simply fell ‘mo're heavily on the
poor. h

For example, several cases have held that a

where important righta are at stake, the state has an

affirmative obligation to relieve an indigent of the

burden of hia ‘own povorty by aupplying without charge

certain goods or services for which others muat pay.

In Griffin v. Illinois, 2 , 351 U.S. 12, "the hish

28
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court ruled that Illinois was required to provide a
poor defendant with a free transcript on appoal.17
Douglas v. California, supra, 372 U.S. 353 held that
an indigent person has a right to court-appointed
counsel on appesal.

Other cases dealing with the factor of weuth_
have held that a state may not impose on an indigent
certain payments which, although neutral on their face,
may have a discriminatory effect. In Harper v. Virginia
Bd. of Elections, supra, 383 U.S. 663, the high court
struck down a $1.50 poll tax, not because its pirpose
was to deter indigents from voting, but because its
result might be such. (Id. at p. 666, fn. 3.) We held _
in In re Antazo, supra, 3 Cal.3d 100 that a poor defen-
dant was denied equal protectiqn of the laws if he was
1mpriaoned simply because he could not afford to pay
a fine. (Accord, Tate v. Short, supra, 39 U.S. L.Week

17. Justice Harlan, dissenting in OGriffin, declared:
"Nor 1s_ this a case where the State's own action has
prevented a'defendant from appealing. [Citations.]
All that Illinois has done 13 to fall to alleviate the

consequences of differences in economic circumstances

that exist wholly apart from any state action. [Par.] The o

Court thus holds that, at least in this area of criminal
appeals, the Equal Protection Clause imposes on the
States an affirmative duty to-1ift the handicaps flowing
from dili;fe)zrences in economic circumstances." (352 U.S.
at p. 34, :

29
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_ : 18
4301; Williams v. Illinois, supra, 399 U.3. 235; see

Boddie v. Conneoticut (1971) 39 U.S. L.Week 4294,
discussed fn. 21, infra.) In summary, prior decisions

have invalidated classifications based on wealth even
in the absence of a discriminatory motivation.

We turn now to defendants' related contention
that the instant case involves at most de facto discrim-
ination. We disagree. Indeed, we find the caase unusual
in the extent to which sovomnot;tal action 1s the cause

of the wealth classifications. The school funding scheme

18. Numerous cases involving racial classifiocations
have rejected the contention that purposeful discrimina-
tion is a prerequisite to establishing a violation of.

the equal protection clause. In Hobson v. Hansen, supra
269 F.Supp. 401, Judge Skelly Wright stated: "orthodox
equal protection doctrine can be encapsulated in a single
rule: government action which without Justification -
imposes unequal burdens or awards unequal benefits is
unconstitutional. The complaint that analytically no
violation of equal protection vests unless the inequali-
ties stem from a deliberately discriminatory plan is :
simply false. Whatever the law was once, it is a testa-
ment to our ‘maturing concept of equality that, with the
help of Supreme Court decisions in the last decade, we

now firmly recognize that the arbitrary quality of thought-
lessness can be as disastrous and unfair to private rights
and the public interest as the perversity of a willful scheme.
(Par.] Theoretically, therefore, purely irrational inequali-
ties even between two schools in a culturally homogenous,
uniformly. white suburb would .raise a real .constitutional
question." (Pns. omitted.). (Id. at p. 497.) (See also .
Hawkins -v. Town of Shaw,. Mississippi ;?St.h Cir.. 1971). 437 ..
F.2d .1286; Norwalk CORE v. Norwalk Redevelopment Agency
(24 cir. 1968) 395 F.2d 920, 931.) No reason appears to
impose a more stringent requirement where wealth discrimi-~
nation 18 charged.

30
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is mandated in every detail by the California Constitu-
tion and statutes. Although private reiidential and
commercial patterns may be partly responsible for the
distribution of assessed valuation throughout the state,
such patterns are shaped and hardened by zoning ordi-
nances and other governmental land-use controls which
promote economic exclusivity. (Cf. San Prancisco
Unified School biat. V. Johnson (1971) 3 Cal.3d 937,
956.) Governmental action drew the school district
boundary 1ines, thus determining how much local wealth
each diitrict would contain. (Cal. Const., art. IX,

§ 14; Ed. Code, § 1601 et seq; Worthington S. Dist.

V. Eureka S. Dist. (1916) 173 Cal. 154, 156; Hughes
v. Buing (1892) 93 cal. hik, 417; Mountain View

Sch. Dist. v. City 'Councill.l"(1959) 168 cal.App.2d 89,
9'_(.) Compared with 'driffin and Douglas, for example,
official activiﬁy has played a significant rble in ,
establishing fhe ¢¢056Mc clauirications challenged in
this ac__t:i‘.o_n.:l9 | |

19. 'One commentator has described state involvement in
school financing inequalities as follows: "[The states)
have .determined that there will be public education,
collectively financed out of general taxes; they have
determined that the collective financing will not rest
mainly on a statewide tax base, but will bLe ‘largely de-
centralized to districts; they have composed the district
boundaries, thereby determining wealth distribution among

31 (footnote continued)
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Finally, even assuming arguendo that defendants
are correct in their contention that the instant discrimi-
nation based on wealth is merely de facto, and not de Jure,zo
such discrimination cannot be Jjustified by analogy to de
facto racial segregation. Although the United States
Supreme Court has not yet ruled on the constitutionality
of de facto racial segregation, this court eight years
ago held such segregation invalid, and declared that school
boards should take affirmative steps to alleviate raclal
imbalance, however created. (Jackson v. Pasadena City
School Dist. (1963) 59 Cal.2d 876, 881; sSan Francisco Unified
School Dist. v. Johnson, supra, 3 cal.3d 937.) Consequently,
any discrimination based on wealth can hardly be vindicated
by reference to de facto racial segregation, which we héve

already condemned. In sum, we are of the view that the

districts; in so doing, they have not only sorted education-
consuming households into gréups of widely varying average
wealth, but they have sorted non-aschool-using taxpayers -—
households and others — quite unequally among districts;
and they have made education compulsory.” His conclusion

is that "[s]tate involvement and responsibility are indis-
putable." (Michelman, supra, 83 Harv.L.Rev. 7, 50, 48.)

20. We recently pointed out the difrficulty of categorizing
racial segregation as either de facto or de Jjure. e?San
Frencisco Unified School: Dist. v. Johnson, -supra 3 Cal.3d
937, 956-957.) We think the same reasoning applies to
classifications based on wealth. Consequently, we decline
to attach an oversimplified label to the complex configura-
tion of.-public -and private decisions which has resulted in
the present allocation of educational funds.:

32
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school financing system discriminates on the basis of

the wealth of a district and its residents.

B

Education as a Fundamental Interest

But plaintiffs' equal protection attack on
the fiscal system has an additional dimension. They
assert that the system not only draws lines on the basis
of wealth but that 1t "touches upon," indeed has a direct
and significant impact upon, a "fundamental interest,"
namely education. It is urged that these two grounds,

particularly in combination, establish a demonstrable

denial of.‘equal protection of the 1ews. To this phase

of the argument we now turn our attention.
Until the present time wealth claasifications
have been 1nva11dated only 1n conjunction with a 1imited

number of fundamontal 1ntereeta == rights of defendanta

in criminal cases (Grirrin; t_:glar, Williams; 'mte',

Antazo) and voting righta ( rper; c:.priano Ve City

Houma (1969) 395 U.S. 701, Kramer v. Union- School
District (1969) 395U, S. 621, cr. HcDonald Ve Boaz‘d of
Elections) Plaintitra' contention - that education

21. But- 1n Boddie v. Connecticut, supra, 39 U Se L. Heek
4294, the Supreme Court held that poverty cannot consti-
tutionally bar an individual - seeking a divorce from access
to the civil courts. Using a due process, rather than an

33 ~ (footnote continued)
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18 a fundamental interest which may not be conditioned
22

on wealth -- is not supported by any direct authority.

equal protection, rationale, the court ruled that an
indigent could not be required to pay court fees and
costs for service of process as a precondition to
commencing a divorce action.

22. In Shapiro v. Thompaon (1969) 394 U.S. 618, in which
the Supreme Court invalidated state minimum residence re-
quirements for welfare benefits, the high court indicated,
in dictum, that certain wealth discrimination in the area
of education would be unconstitutional: "We recognize
that a State has a valia interest in preserving the fiscal
integrity of its programs. It may legitimately attempt
to 1imit its expenditures, whether for public assistance,
public education, or any other prograa. But a State may
not accomplish such a purpose by invidious distinctions
between classes of its citizens. It could not, for exanple,
reduce expenditures for edcation by barring indigent
children from its schools.” (Id. at p. 633.) Although
the high court referred to actual exclusion from school,
rather than diserimination in expenditures for education,
we think the conotitutional principle is the same. (See
fn. 24, and accompanying text.)

A federal Court of Appeals has also held that educa-
tion is arguably a fundamental interest. In Hargrave v.
McKinney (5th Cir. 1969) 413 F.2d 320, the Fifth Circult
ruled that a three-judge district court must be convened
to consider the constitutionality of a Florida statute

which 1imited the local property tax rate which a county
contended

could levy in raising school revenue. Plaintiffs
that the statute violated the equal protection clause be-
cause it allowed counties with a high per-pupil assessed
valuation to raise much more local revenue than counties
with smaller tax bases.  The court stated: "The equal
" protection argument advanced by plaintiffs is the crux
of the case. Noting that 1ines drawn on wealth are
suspect [fn. omitted] and that we are here dealing with
interests which may well be deemed fundamental, [fn. omitted]
we cannot say that there is no reasonably arguable theory
of equal protection which would support & decision in favor
of the plaintiffs. [Citations.]" fg_d at p. 324,

34 (footnote continued)
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We, therefore, begin by examining the indispens-
able role which education plays in the modern industrial
state. This role, we believe, has two significant aspectso:
first, education is a major determinant of an individual's
chances for economic and social success in our competitive
society; second, education is a unique influence on a
child's development as a citizen and his participation
in political and community 1ife. "[T)he pivotal position
of educatidn to success in American society and 1ts essen-
tial role in openins up to the individual the central
experiences of our culture lend 1£ an importance that
1s undeniable." (Note, Development in the Iaw -- _Equal
Protection (1969) 82 Harv.L.Rev. 1065, 1129.) Thus,
education 1s the lifeline of both the individual and

‘soclety.

-.'m‘e fundamental importance of education has
been recognized in other contexts by the United States

On remand, a three-judge court heild the statute
unconstitutional because there was no rational basis
for the discriminatory effect which it had in poor
counties. Having ‘invalidated the statute under the
traditional equal protection test, the court declined
to consider plaintiffs' contention that education was a
fundamental interest, requiring application of the "strict
scrutiny” equal protection standard. (Hargrave v. Kirk,
supra, 313 F.Supp. 944.) On appeal, the Supreme Court
vacated the district court's decision on other grounds,
but indicated that on remand the lower court should
thoroughly explore the equal protection issuc. (Askew v.
Hargrave ¥1971) 401 vu.s. u76.§ :

35
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Supreme Court and by this court. These decisions -- while
not legally controlling on the exact issue before us --
are persuasive in their accurate factual description of the
significance of 1eam1ng.23

The classic expression of this position came
4n Brown v. Board of Education (1954) 347 U.S. 483,
which invalidated de jure segregaticn by race in publie
schools. The high court declared: “'ro.day, education
is perhaps thé most important function of state and
local governments. Compulsory school attendance laws
and the great expenditures for education both demonstrate
our recognition of the importance of education to our-
democratic soclety. It is required in the performance
of our most basic public responsibilities, even service
in the armed forces. It is the very foundation of
good citizenship. Today it 1s a principal instrument
in awakening the child to cultural) values, in preparing
him for later professional training; and in helping him

23, Defendants contend that these cases are not of pre-
cedential value because they do not econsider education

in the context of wealth discrimination, but merely in

the context of racial segregation or total exclusion

from school. We recognize this distinction, but cannot
agree with defendants' .conclusion. Our quotation of.

these cases 18 not intended to suggest that they control
the legal result which we reach here, but simply :
they eloquently express the crucial importance of education.

36
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to adjust normally to his environment. In these days,

it 1s doubtful that any chiid may reasonably be expected
to succeed in 1ife Af he 1s denied the opportunity of
an education. Such an opportunity, where the state has
undertaken to provide it, is & right which must be made
avallable to all on equal terms." (Id. at p. 493.)

The twin themes of the importance of education
to the individual a.d to soclety have recurred in numer-
ous decisions afthis court. Most recently in San Francisco
Unified School Dist. v. Johnson, supra, 3 Cal.3d 937, where
we considered the validity of an anti-busing statute, we
observed, "Unequal educaticn, then, leads to unequal
Job opportunities, disparate income, and handicapped -
ability to participate in the social, cultural, and
political activity of our society." (Id. at p. 950.)
Similarly, in Jackson v. Pasadend City School Dist.,
Supra, 59 Cal.2d 876, which raised a claim that school -
districts had -been gerrymandered to avoid integration,
thia'éouft said: "In view of the 1mportance or educa-'
tion to aociety and to: the 1nd1v1dua1 child the
Opportuni*y to receive the schooling rurniahed by the
state muat be made available to all on an equal basia."
(1d. at p. 880.)

When children liv*ng in remote areas b“ought
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an action to compel iocal school authorities to furnish
them bus transportation to class, we stated: '"We indulge
in no hyperbole to assert that aociet_y has a compelling
interest in affording children_ an opportunity to attend
school. This was evidenced more than three centuries

ago, when Massachusetts provided the first public school
aystem in 1647. [Citation.] And today an education has

become the sine qua non of useful existence. . . . In

1ight of the public interest in conserving the resource

of young minds, we must unsympathetically examine any

action of a public body which has the effect of depriving

children .of the opportunity to obtain an education." (Pn.

omitted.) (Manjares v. Newton (1966) 64 Cal.2d 365, 375-376.)
And long bei‘ore these laat mentioned caaea,

in Piper V. Big Pine School Dist., supra, 193 Cal 664,

where an Indian girl sought to attend state public schools, ,

we declared'- "[T]ne conmon schoole .‘s..re dooruays opening

into chambera of science, art, and the learned : proi‘essiona,

as well as into rielda or industrial and commercial activi-

tiea. Opportunitiea i‘or eecuring employment are oi‘ten

more or: leaa dependent upon the ra.tins which a youth, as

a pupil oi‘ our. public institutiona, has received in his

school .work. These are righta and privilegee that cannot

be denied;'ﬂ ' (Id. at p. 673, see also Ward v.-Floyd (187‘4)
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/

1&8-éa1. 36.) Althcugh Manjares and Piper involved actual

exclusion from the public schools, sursly the. right to l&
2
an education today means more than access to a c¢lassroom,

(See Horowitz & Neitring, supra, 15 U,C,L.A. L.Rev. 787,
811.)

- It 1s llluminating to compare in impor-

tance the right to an education with thé rights

of defendants in criminal cases and the right to vote --
two "fundamental inter2sts" which the Supreme Court has
already protected against discrimiuation based on wealth.
Although an individual's interest in his freedom is
unique, we think that from a larger.perspective, education

may have far greater social significance than a free

24. Cf. Reynolds v. Sims (1964) 377 U.S. 533, 562-563,
where the Supreme Court asserted that the right to vote

1s impaired not only when a qualified individual is barred
from voting, but aiso when the impact of his ballot 1is
diminished by unequal electoral apportionment: "It could
hardly be gainsaid that a constitutional claim had been
asserted by an allegation that certain otherwise qualified
voters had been entirely prohibited from voting for members
of their state legislature. And, if a State should provide
that the votes of citizens in one part of the State  should

be given two times, or five times, or ten times the weight

of votes of citizens in another part of the State, 1t could:
hardly be contended that the right to vote of those resid-
ing in the disfavored areas had not been ‘effectively diluted.
- « . Of course, the effect of state legislative districting
schemes which.give the same number: of .represenatives to. ..
unequal numbers of constituents 1s identical.. . . One must
be ever aware that the Constitution: forbids 'sophisti- T
cated as well as simple-miried modes of discrimination.! !
[Citation.]" (Fn. omitted.) ... o o

39
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transcript or a court-appointed lawyer.’ "[E]lducation
not only affects directly a vastly greater number of
persons than the criminal law, but it affects them

in ways which -- to the state -- have an-enormous and
much more varied significance.: Aside from reducing
the crime rate (the inverse relation 1s strong), edu-

cation also supports each and every other value of a

democratic society -- participation, communication,

and social mobility, to name but a few." (Fn. omitted.)

P

o

(Coons, Clune & Sugarman, -supre;, 57 Cal.L.Rev. 305,

362-363.) - v
" The analogy between education and voting is

P i T L
PR S sk

much more direct: both are crucial to participation

g

ORI

in,and the functioning of, a democracy. ‘"Voting has

been regarded as a fundamental right because it 1is "pre-
servative of other basic civil and political rights . . . W
(Reynolds v. Sims, supra, 377 U.S. 533, '562; see

Yick Wo V. Hopkins (1886) 118 U.S. 356, 370.) The - ;
drafters of the California Constitution used this same
rationale -- indeed, almost identical language -- in’

expressing the importance ‘of “education.: Article IX,"

section 1 provides: ‘"A general diffusion of knowledge
and intelligence béing essential to the presérvation of

the rights and liberties of the people, the lLegislature

ko
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shall encourage by all suitable means the promotion of .
intellectual, scientific, moral, and agricultural improve-
ment." (See also Piper v. Big Pine School Dist., supra,
193 Cal. 664, 668.) At &2 minimum, education makes more
meaningful the casting of a ballot. More significantly,
it 1s likely to provide the u_nderstanding of, and the
interest in, public issues which are the spur to involve-
ment in other civic and political activities.

The need. for an educated populace assumes
greater importance as the problems of our diverse
soclety become increasingly complex. The United States
Supreme Court has repeatedly recognized the role of
public education as a unifying social force and the
basic tool for shaping democratic values. The public
school has been termed "the most powerful agency for
promoting cohesion among a heterogeneous democratic
peopie « « o« &t once the symbol of our __democracy and the
most persuasive means for promoting our common destiny."
(McCollum vi Board of Education (1948) 333 U.S. 203, 216,
231 (Frankfurter, J., concurring).) . In Abington School
Dist. v..Schempp (1963) 374.U.8,.-203, -1t was said that

"Americans regard the public schools as a most vital

civic institution for the preservation of .a-:democrati_.c .
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system of government." (Id. at p. 230; Brennan, J.,
concurring. )25

We are convinced that the distinctive and
priceless function of education in our soclety warrants,
indeed compgls, our treating it as a "fundamental
1ntereat."2

First, education is essential in maintaining

what several commentators have termed "free enterprise

25. The sensitive interplay between education and the
cherished First Amendment right of free speech has

also received recognition by the United States Supreme
Court. In Shelton v. Tucker (1960) 364 U.S. 479, the
court declared: "The vigilant protection of constitu--
tional freedoms 18 nowhere more vital than in the
community of American schools." (Id. at p. 487.) Simi-

(19 385 U.S. 589, "The classroom is peculiarly the
‘market place of ideas.! The Nation's fiuture depends
upon leaders trained through wide exposure to Ea robust
exchange of ‘ideas . . . ." (Id. at'p. 603.) (See also
Tinker v. Des Moines School DIst. (1969) 393 U.S. 503,
512; Epperson v. Arkaneas (1968) 393 U.S. 97.)

26. The uniqueness of education was recently stressed
by the United States Supreme Court in Palmer v. Thompson
(1971) 39 U.S. L.Week 4759, where the court upheld the
right of Jackson, Mississippi to close its municipal B
swimming pools rather than-operate them-on-an-integrated
basis. Distinguishing an earlier Supreme Court decision
which refused to permit.the cloainﬁ of schools to avoid
desegregation, the court stated: Of course that case
did not involve. swimming pools but rather public schools,
an enterprise we have desoribed as 'perhaps the most
important function of :satate and local.governments.' .Brown

v. Board-of Education,'ggp{g, at 493."..(Id. at p. 4760, E

fn. 6.) This theme was echoed in the concurring opinion

of Justice Blackmum, who urote;- "The pools.are r;ot part

42 " (footnote continued)

laré;'rr’ the court observed in Keyishian v. Board of Regents
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democracy" -- that 1s, preserving an individual's oppor-
tunity to compete successfully in the economic market-
place, desplite a disadvantaged background. Accordingly,
the public schools of this state are the bright hope
for entry of the poor and oppressed into the mainstream
of American eociety.27
Second, education 1s universally relevant.

"Not every person finds 1t necessary to call upon the

fire department or even the police in an entire lifetime.

of the city's educational system. They are a general
municipal service of: the nice-to-have but not essential  :.
variety, and they are a service, perhaps a “luxury, not
enjoyed by many communities." (Id. at p. 4762.) .

27. .In-this context, we find persuasive the following
passage from Hobson v. Hansen, supra, 269 F.Supp. 401,
which held, inter alia, that higher per-pupil expenditures.
in predominantly white schools than in black schools in
the District of Columbia deprived "the District's Negro
and poor public school children of their right to equal -
educational opportunity with the District's white and
more affluent public school children." (Id. at p. 406.)
"If the situation were one involving racial imbal-
ance but in some facility other than the public . schools,
or unequal educational opportunity but without: any Negro
or poverty.aspects (e.g., unequal schools all within an
economically homogeneous white suburb),:it might be ‘
pardonable to uphold the practice on a minimal showing :
of rational basis. - But the fusion of these two elements
in de facto segregation in public schools irresistably
calls Tor additional justification.. What .supports-this -
call 48 . . ..the degree to which the:poor and the Negro
must rely. on.the public schools in rescuing themselves -
from their depressed cultural and economic condition:, ., .
(Id. at-pp. 508.)  Although we .realize: that the instant
case does-not.present the ‘racial aspects present in Hobson,
we find compelling .that decision's assessment of the impor-
tant sozial role of the public schools.

43

b -

g
7

e

ZEN S S

E
4

i
i
N
Bl
3
o5
u%

gy S R e B0 s

P S
L LT

PR

-




6823

Relatively few are on welfare. Every person, however,
benefits from educaticn . . . ." (Fn. omitted.) (Coons,
Clune & Sugarman, supra, 57 Cal.L.Rev. at p. 388.)

Third, public education continues over a
lengthy period of life -- between 10 and 13 years.

Few other government services have such sustained,
intensive contact with the recipient. .

Fourth, education is unmatched in the extent
to which 1t molds the personality of the youth of
society. While police and fire protection, garbage
collection and street lights are eaaentially neutral
in their effect on the individual psyche, public edu-
cation actively attempts to shape a child's personal

development in a manner chosen not .by the child or :

his parents but by the state. (Coons, Clune & Sugarman,

supra, 57 Cal.L.Rev. at p. 389.) "(Plhe influence of
the school 18 not confined to how well it can teach
the disadvantaged child; it also has a significant role
to play. in shaping the: student's emotional and psycho-

logical make-up." (Hobson v. Hansen, supra, 269 F.Supp.

401, 483.)
Finally, education: is so important that the

atate has made it compulsory --- not only in the. require-..

ment- of attendance but also by assignment to a particular:

YT ie, i e
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district and school. Although a child of wealthy parents
has the opportunity to attend a private school, this
freedom is seldom available to the indigent. In this
context, 1t has been suggested that "a child of the

poor assigned willy-nilly to an inferior state school
takes on the complexion of a prisoner, complete with a
minimum sentence of 12 years." (Coons, Clune & Sugarman,

'supra, 57 Cal.L.Rev. at p. 388.)

(¢}

——

The Financing System is Not Necessary to Accomplish
' a Compelling State Interest '

We now reach the final s?:ep in the application
of the "strict scrutiny” equal protection standard --
the determination of whether the California school
financing aystem, as presently structured, 1s necescary
to achleve a compelling state interest.

The state interest which defendants advance
in support of the current fiscal scheme 1s California's
policy "to strengthen and encourage local respoﬁsibility
for control of public education." (Ed. Code, § 17300.)
We treat separately the two possible aspects of this
goal: first, the granting to local districts of effec-
tive decision-making power over the administration of

their schools; and second, the promotion of local :fiscal -

45
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control over the amount of money to be spent on education.

The individual district may well be in the
best position to decide whom to hire, how to schedule
its educational offerings, and a host of other matters
which are either of significant local impact or of such
a detailed nature as to require decentralized determina-
tion. But even assuming arguendo that local administra-
tive control may be a compelling state interest, the
present financial system cannot be considered necessary
to further this interest. N'o matter how the state de-
cides to finance its system of public education, it can
st111 leave this decision-making power in the hands of-
local districts.

The other asserted policy interest is that of
allowing a local district to choose how much 1t wishes
to spend on the education of its children. Defendants
argue: "[I]f one district raises a lesser amount per
pupil than another district, this i1s a matter of .choice
and preference of the individual district, and reflects
the individual desire for lower taxes rather than an
expanded educational program, or may reflect a greater
interest within that district .1n such other services
that are supported by local property taxes as, for

example, police and fire protection or hospital services."

46
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We need not decide whether such decentralized
rinancialr'decision-making 1s a compelling state interest,
since under the present financing system, such fiscal free-
will 1s a cruel 1llusion for the poor school districts.

We cannot agree that Baldwin Park residents care less
about education than those in Beverly Hills solely because
Baldwin Park spends less than $600 per child while Beverly
Hills spends over $1,200. As defendants themselves recog-
nize, perhaps the most accurate reflection of a community's
commitment to education 1s the rate at Which 1ts citizens

are willing to tax themselves to support their schools. -

Yet by that standard, Baldwin -Park. should be deemed far

more devoted to learning than Beverly Hills, for Baldwin
Park citizens levied a schcol tax of well over $5 per
$100 of assessed valuation, while residents of Beverly
Hills paid only slightly more than $2.

- In summary, so long as the assessed valuation
within' a district's boundaries is' ‘a major dete'rminant.
of how much it can spend -for its schools, only a district -
with a large ‘tax base will be truly ‘able to ‘decide how
much 1t really cares about education. . The- poor ‘district -
cannot freely chodse ‘to tax itself into an excellence.
which its-‘tax rolls ‘cannot- provide. - Far from being =

necessary to promote local fiscal choice, the present . .. -
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financing system actually deprives the less wealthy
districts of that option.

It is convenient at this point to dispose
of two final arguments advanced by defendants. They
assert, first, that territorial uniformity in respect
to the present financing system 18 not constitution-’
ally required; and secondly, that if under an equal
protection mandate relative wealth may not determine
the quality of.public education, the same rule must
be applied to all tax-supported public services.

‘ In support of their first argument, defen-
dants cite Salsburg v. Maryland (1954) 346 U.S. 545
and Board of Education v. Watson, supra,63 Cal.2d -829.
We do not find these decisions apposite in the present
context, for neither of them 1nvo;§ed the basic consti-

tutional interests here at 1ssue. ‘We think that two

28. Salabugg upheld a Maryland statute which allowed
111egally seized: evidence to be admitted in gambling
prosecutions in one county, while barring use of such
evidence elsewhere in the state. ~ But-when Salsburg .
was decided, the Fourth and Fourteenth Amendments had
not yet been interpreted to prohibit the admission of
unlawfully procured evidence in state trials. (Mapp v.
ohio (1961) 367 U.S. 643.) Consequently, the Supreme

Court in Salsburg treated ‘the Maryland statute as- simply
establishing a rule. of:‘evidence, ‘which was purely pro-:. °
cedural in nature.. (346 U,S. at-p. 550; " q_ee.'ppA..-.-55_14-5554 B

P

(Douglas; J:; dissenting).): o ne RS
In Watson we.rejected-a constitutional. attack on

a statute which required special duties of the tax

assegsor in counties with a population in excess of

48 " (footnote continued)
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lines of recent decisions have indicated that where
fundamental rights or suspect classifications are at
stake, a state's general freedom to discriminate on
& geographical basis will be significantly curtailed
by the equal protection c¢lause. (See Horowitz &
Neitring, supra, 15 U.C.L.A. L.Rev. 787.)

The first group of precedents consists of
the school closing cases, in which the Supreme Court
has invalidated efforts to shut schools in one part
of a state while schools in other arsas continued _
to operate. 1In Griffin v. School Board (1964) 377 U.s.

218 the court stated: ."A state, of course, has a wide

discretion in deciding whether laws shall operate state-

wide or shall operate only in certain counties, the
legislature 'having in mind the needs and desires of
each.' Salsburg v. Marylﬁnd, .supra, 346 U,.sS., at 552.
But the record in the present case could not be clearer
that Prince IE'dward'a public. schools were closed ,

for one re&iaoh, and one reason only:: o ensure . .

that white and colored children in PrinceEdward County

four million, even though we-:recognized that only.Los
Angeles County would be affected by the legislation.

In both cases,. the courts simply applied the traditional-
equal protection test and sustained the provision after -

finding some rational basis for the geographic classifi-
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would not, under any circumstances, go to the same school.
whatever nonrecial grounds might support a State's allow-
ing a county to abandon public schools, the object must
be a constitutional one.. . . ." (Id. at p. 231.)

... Similarly, Hall v. St. Helena Parish School
Poard (E.D. Ia. 1961) 197 F.Supp. 649, arfd. mem. (1962)
368 U.S. 515 held that a statute permitting a local
aistrict faced with integration to close 1ts schools
was constitutionally defective, not merely because of
1¢s racial consequences: '"More generslly, the Act 1is
assailable because its agpncation in one parish, while
the state provides public schools elu_uhore, would
unfairly discriminate against the residents of that
parish, irrespective of race. "o '[A]bsent a reason-
able basis for so classifying, a state oannot close the
public schools in one area while, at the same time, it
maintﬁins schools elsewhere with public funds." (Pn.
omitted.) (Id. at pp. 651, 656.)

The Hall court specifically distinguished

Salsburg stating: "me holding of Salsburg v. State
of Marylend permitting the state to treat differently,
for dAifferent localities, the rule against admissibility
of 1llegally obtained evidence no longer obtains in
view of Mapp v. Ohio, 367 U.S. 643 .+ o o Accordingly,

50
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reliance on that decision for the proposition that there
is no constitutional inhibition to geographic discrimina-
tion - in the area of civil rights is misplaced. . . . -
[TIhe Court [in Salsburg] emphasized that the matter was
purely ‘procedural' and *‘local.' Hers, the substantive
classification is disoriminatory . .., .". (Jd. at pp.
658-659, fn. 29.)

_ In the second group of cases, dealing with
apportionment, the high court has held that accidents of
geography and arbitrary boundary lines of local govern=
ment can afford no ground for discrimination among & state's

citizens. (Kurland, Equal Educational Opportunity: The

Limits of Constitutional Jurisprudence Undefined (1968)

35 U.Chi.L.Rev. 583, 585; see alsc Wise, Rich Schools,
Poor Schools: The Promise of Equal Educational Opportunity
(1969) pp. 66-92.) Specifically rejecting attempts to
Justify. unequal districting on the basis of various geo-

graphic factors, the court declared: '"Diluting the

welght of votes because of place of residence impairs

basic constitutional rights under the Fourteenth Amend-

.ment just as much as invidious discriminations based

upon factors such as race [citation] or economic status,
Griffin v. Illinols, 351 U.S. 12, Douglas v. California,
372 U.S. 353. . . . The fact that an individual l1lives

here or there 13 not a legitimate reason for overwelighting

51
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or diluting the efficacy of his vote." (Reynolds v.
Sims, supra, 377 U.S. 533, 566, 567.) If & voter's
address may not determine the weight to which his
ballot 1is entitled, surely it should not determine
the quality of his child's education.29

Defendants' second argument boils down to
this: 1f the equal protection clause commands
that the relative wealth of school districts may not
determim_a the quality of public education, it must
be deemedl- to direct the same command to all govern-
mental engétiea in respect to all td-aupmﬂed public -

services; and such a principle would spell the

29, Defendants also claim that permitting school dis-
tricts to retain their locally raised property tax
revenue does not violate equal protection because "[t]he
power of a legislature in respect to the allocation

and distribution of public funds is not limited by any
requirement of uniformity or of equal protection of the
laws." As an abstract proposition of law, this state-
ment 18 clearly .overbroad. For example, a state legis-
lature cannot make tuition grants from state funds to
segregated private schools in order to &void integration.
(Brown v. South Carolina State Poard of Education (D.S.C.
1968) 296 F.Supp. 199, affd. mem. (1968) 393 U.S. 222;
Poindexter v. louisiana Financial Assistance Commission
(E.D. Ia. 1967) 275 F.Supp. 833, affd. mem. (1968) 389
U.S. 5T1.) The cases cited by defendants are inapplicable
in the present context. Neither Hess v. Mullaney (9th
Cir. 1954) 213 F.2d 635, cert.’'den. sub nom. Hess v.
Dewey (195&% 348 U.S. 836, nor Gen. Amer. Tank Car Corp.
v. Day (1926) 270 U.S. 367 involved a claim to a funda-
mental constitutional interest, such as education. (See
Coons, Clune & Sugarman, supra, 57 Cal.L.Rev. at p. 371,

fn. 184.) A

0. In support of this contention, defendants cite the
following quotation from MacMillan Co. v. Clarke (1920)

52 (footnote continued)
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destruction of local government. We unhesitatingly
reject this argument. We cannot ghare defendants'
unreasoned apprehensions of such dire consequences
from our holding today. Although we intimate no views
on other governmental urvicu,aln are satisfied that,
as we have explained, its uniqueness among pudblic
activities clearly demonstrates that sducation must

respond to the command of the equal protaction clause.

184 Cal. 491, 500, in which we upheld the constitutionality
of a statute providing free textbooks to high school pupils:
"[T]he free school system . . . is not primarily a service
to the individual pupils, but tc the community, just as
fire and police protection, public 1ibraries, hospitals,
playgrounds, and the numerous other public service utilities
which are provided by taxation, and minister to individual
needs, are for the benefit of the general public." What-
ever the case as to the other services, we think that in
this era of high geographic mobility, the "general public"
benefited by education 1s not merely the particular community
where the schools are located, but the entire state.

31. We note, however, that the Court of Appeals for the
Fifth Circuit has recently held tha* the equal protection
clause forbids a town to discriminate racially in the
provision of municipal services. In Hawkins v. Town of
Shaw, Mississippi, suprae, 437 P,2d 1286, the court held
that the town of Shaw, ssissippi had an affirmetive duty
to equalize such services as street paving and lighting,
sanitary sewers, surface water drainage, water mains and
fire hydrants. The decision applied the "strict scrutiny"
equal protection standard and reverséd the decision of the
district court which, relying on the traditional test, had
found no constitutional infirmmity,

Although racial discrimination was the basis of the
decision, the court intimated that wealth discrimination
in the provision of city services might alsc be invalid:
"Appellants also alleged the discriminatory provision of
municipal services based on wealth. This claim was dropped

53 (footnote continued)
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We, therefors, arrive at these conclusions.
The California public school financing syastem, as
presented to us by plaintiffs' complaint supplemented
by matters Judicially noticled, since it deals intimately
with education, obviously touches upon a fundamental
interest. For the reasons ve have explained in detail,
this system conditions the full entitlement to such
intereat on vealﬁ:ﬁ, claasifies ‘11:; reoipiehts on the
basis of their collective affluence and makes the
quality of a child's education depend upon the resources
of his school district and ultimately upon the pocket-
book of his parents. We find that such t;Mncing system
as presently constituted is not necessary to the attain-
ment of any compelling state interest. Since it does
not withstand the requisite "strict scrutiny, " 4¢ denies
to the plaintiffs and others similarly situated the
equal protection of the 1&\1..32 If the allegations of the

on appeal. It 1s interesting to note, however, that the
Suprese Court has stated that wealth as well &s race

renders a classification highly suspect and_thus donnt'!-
ing of a more exacting Jjudicial scrutiny. [Citation.]”

(1d. at p. 1287, M. 1.

32. The United States Commission on Civil Rights has
stated that "[1]t may well be that the substantial fiscal
and tangible inequalities which at present exist between
city and suburban school districts . . . contravene the
14¢th amendment's equal protection guarantee." Relying

on the quotation from Brown v. Board of Education, supm
- Viyhere a State provides education, 1t must be provided

54 (footnote continued)

108

U
v




ey T s

1
t

e
&

6834

complaint are sustained, the financial system must rall
and the statutes comprising it must be 'round unconsti-

tutional.

Iv

Defendants' final contention 1s that the
applicability of the equal protestion clause to school
financing has already been resolved adversely to plain-
tirfs' claims by the Supi'ole Court's summary affirmance
in McInnis v, Shapiro, suprs, 293 P.Supp. 327, arrd. mem.
8ub nom. McInnis v. Ogilvie (1969) 394 U.S. 322, and |
Burrues v. Wilkerson (W.D. Va. 1969) 310 P.Supp. 572,
arfd. mem. (1970) 397 U.S. 44. fhe trial court in the
instant action cited McInnis in sustaining AQrendanta'
demurrers.

The plaintiffs in McInnis challenged the

to all on equal terms'" -- the commission concluded that
this passage "would appear to render at least those sub-
stantial disparities which are readily identifiable --
such as disparities in fiscal support, average per pupil
expenditure, and average pupil-teacher ratios -~ unconsti-
tutional.” The commission also cited the reapportionment
decisions and Oriffin v. Illinois, supra, concluding,
"Here, as in Oriffin, the State may be under no obligation
to provide the service, but having undertaken to provide
it, the State must insure that the benefit is received by
the poor as well as the rich in substantially equal measure."
(U.S. Cormission on Civil Rights, op. cit. supra, p. 261

fn. 282.) '
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I1linols school financing system, which i8 similar to

Caliromia's, as & violation of the equal protection

and due process clauses of the Fourtaenth Amendment

pecause of the wide variations among districts 1n
school expenditures per pupil. ™ey contended that

“only & financing cystem which apportiond public funds

according to the educltional needs of the students

satisfies the Fourteenth Auendment." (Pn. omitted.)

(293 F.Supp- at p. 331.)
A three-judge federal aistrict court concluded

that the complaint stated no cause of action "for tWwo

principal reasons: (1) the Fourteenth Mpndment; does

not require that public achool expenditures pe made only

on the bpasis of pupils’ ;ducational needs, and (2) the

0’/
lack of Judicially manageable standards makes this con=

troversy nonJusticiable.“ (Pn. omitted.) (293 F.Supp.

at p. 329.) (1talics added.) The court ldditionauy‘

reJecte_d the applicability of the strict scrutiny equal

protection standard and ruled that the I1linois rinancing

scheme wWas rational because it was ngesigned to allow

individual localities to determine their own tax burden

according to the importance which they place upon public

(1d. st p. 333.) e United States Supreme
riam with the following order: "rhe

schools. "

Coust arfirmed per cu
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"1s in practice often the substantial equivalent of a

MceInnis, and we follow suit.
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motion to affirm is granted and the Judgment 1s affirmed.”
(394 U.S. 322.) No cases were cited in the high court's
order; there was no oral argument.33

Defendants argue that the high court's summary
affirmance forecloses our independent examination of the
issues involved. We disagree.

Since McInnis reached the Supreme Court by way
of appeal from a three-judge federal court, the high
court's jurisdiction was not discretionary. (28 U.S.C.
§ 1253 (1964).) 1In these circumstances, defendants
are correct in stating that a summary affirmance is
formally a decision on the merits. However, the signi-
ficance of such summary diopoutioni is often unclear,
especially where, as in McInnis, the court cites no
cases as authority and guid‘lnce. One commentator has
stated, "It has often been obaerved that the dismissal

of an appeal, technically an adjudication on the merits,

33. The plaintiffs in Burruss attacked the constitu-
tionality of the Virginla school financing scheme. The
decision of the district court, which dismissed their
complaint for failure to state a claim, was cursory,
containing little legal reasoning and relying on McInnis
v. Shapiro for precedent, Consequently, the parties to
the instant action have centered their discussion on
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denial of certiorari.” (D. Currie, The Three-Judge

District Court in Constitutional Litigation (1964, 32

U.chi.L.Rev. 1, T4, £n. 365.) Frankfurter and Land.y
had suggested earlier that the pressure of the court's
docket and difrerences of opinion among the judges
operate "to subject the obligatory jurisdiction ol the
court to discretionary considerations not unlike those
governing certiorari.” (ankfurﬁev & landis, The

Business of the Supreme Court at October Term, 1929

(1930) 44 Harv.L.Rev. 1, 14.) Between 60 and 84
percent of appeals 1in recen: vzars have been summarily
handled by the Supreme Court without opinion. (Stermn &
Gressman, op. cit. supra, at p. 194.?5

34, Although the Supreme Court affirmed the McInnis
decision, rather than dismisesing the appeal, Currie's
statement is probably entirely applicable anyway. In
upholding decisions of lower courts on appeal, the
Supreme Court "will affirm an apbeal from a federal
court, but will dismiss an appeal from a state court
ifor want of a substantial feceral question.' Only
history would seem to Justify this distinction. . . .
(Stern’ & (Gressman, Supreme Court Practice (4th ed. 1969)

at p. 233.)

35. Summary disposition of a case by the Supreme Court
need not prevent the court from later holding a full
hearing on the same iasue. The constitutionality of
compulsory school flag salutes is a case in point. For
three successive years -- in leoles v. landers (1937)
302 U.S. 656; Hering v. State Board of Education (1938)
303 U.S. 624; and Johnson v. Deerfield (1939) 306 U.S.
621 -- the Supreme Court summarily upheld lower court
decisions which ruled such requirements constitutional.

58 (footnote continued)
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At any rate, the contentions of the plaintiffs
here are significantly different from those in ucIrinis.
The instant complaint employs a familiar standard which
has guided decisions of both the United States and
California Supreme Courts: discrimination on the basis
of wealth 18 an inherently suspect classification which
may be Jjustified only on the basis of a compelling state
interest. (See cases cited, part III, supre.) By
contrast, the McInnis plaintiffs repeatedly emphasized
"educational needs" as the proper standard for measur-
ing school financing against the equal protection clause.
The district court found this a "nebulous concept” (293
F.Supp. 327, 329, fn. 4) -- 80 nebulous as to render the
1ssue nonJusticngle for lack of "' discoverable and manage-
able standards.'é (1d. at p. 335.) 1In fact, the non-
Justiciability of the "educational needs" standard was

ST a2 e s R T

The very next year the high court granted certiorari in
Minersville District v. Gobitis (1940) 310 U.S. 586,
theredby providing for oral argument and a full briefing
of the 1ssue. Although in Gobitis it adhered to its
earlier per curiam decisionu, three years later the

court reversed its position and ruled such requirements
énxaa.id. (Board of Education v. Barnette (1943) 319 u.s.

36. The plaintiffs in Burruss also relied on an "educa-
tional needs" standard In thelr attacik on the Virginia
school financing acheme, causing the district court to
remark: "However, the courts have neither the knowledge,
nor the means, nor the power to tailor the public moneys
to fit the varying needs of these students throughout
the State." (310 P.Supp. at p. 574.)
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the basis for the McInnis holding; the district court's
additional treatment of the substantive issues was

purely dictum. In this context, a Supreme Court affirm-
ance can hardly be considered dispositive of the signi-

ficant and complex constitutional quesations presented

here.
Assuming, As we must in light of the demurrers,

the truth of the material allegations of the first atated

cause of action, and considering in conjunction therewith

37. In a comprehensive article on equal protection and
school financing, three commentators have stated: "The
meaning of McInnis v. Shapiro is ambiguous; but the case
hardly seems another Plessy v. Ferguson. Probably but

a temporary setback, it was the predictable consequence
of an effort to force the court to precipitous and
decisive action upon a novel and complex issue for which
neither it nor the parties wore ready. . . . [T]he plain-
tiffs' virtual absence of intelligitle theory left the
district court bewildered. Given the pace and character
of the 1itigation, confusion of court and parties may
have been inevitable, foreordaining the summary disposi-
tion of the appeal, The Supreme Court could not have
been eager to consider an issue of this magnitude on
such a record. Concededly its per curiam affirmance

1s formally a decision on the merits, but it need not
imply the Court's permanent withdrawal from the field.
It is probably mosat significant as an admonition to the
protagonists to clarify the options before again invoking
the court's aid." (Coons, Clune & Sugarman, supra, 57
caloL.RQV. .t ppo 308‘3@0)

The Supreme Court's willingneas to order a full hear-
ing by a federal district court on the issues raised in
Hargrave v. Kirk (see Askew v. Hargrave, gﬁ_‘, 401 v.S.
476), indicates to us that 1t does not consider the appli-
cability of the equal protection clause to educational

financing foreclosed by its deciasions in McInnis and Burruss.
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the various matters which we have Judiclally noticed,
we are satiafied that plaintiff children have alleged
facts showing that the public school financing system
denies them equal protection of the laws because it
produces substantial disparities among school districts
in the amount of revenue available for education.

_ The second stated cause of action by plaintiff
parents by incorporating thé first cause has, of course,

sufficlently set forth the constitutionally defective

financing scheme. Additionally, the parents allege that
they are citizens and residents of Los Angeles bounty;

that they are owners of real property assessed by the

county; that some of defendants are county officials;

and that as a direct result of the riﬁancins system

they are required to pay taxes at a higher rate than 1
taxpayers in many other districts in order to secure for
their children the same qr leaher educational opportunities.
Plaintiff parents join with plaintiff children in. the prayer
of the complaint that the system be declared unconstitutional
and that defendants be required to restructure the present

financial system so as to eliminate its unconstitutional

aspects. Such prayed for relief is strictly injunctive and
seeks to prevent, public officers of a county from acting
under an allegedly vold law. Plaintiff parents then clearly

have stated a cause of action since "[1]f the . . . iaw 1s

é
i
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unconstitutional, then county officials may be enjoined
from spending their time carrying out its provisions
.+ . o" (Blair v. Pétchess (1971) 5 Cal.3d __; Code
Civ. Proc., § 526&.)3

Because the third cause of action incorpo-
rates by reference the allegations of the first and
second causes and simply seeks declaratory relief, it
obviously sets forth facts sufficient to constitute a
cause of action.

By our holding today we further the cherished
jdea of American education that in a democratic society
free public schools shall make available to all children
equally the abundant gifts of learning. This was the
credo of Horace Mann,which has been the heritage and
the inspiration of this country. "I believe,"” he
wrote, "in the existence of a great, immortal immutable
principle of natural law, or natural ethics, - 8
principle antecedent to all human institutions, and

incapable of being abrogated by any ordinance of man . « «

38. Although plaintiff parents bring this action against
state, as well as county, officials, 1t has been held
that state officers too may be sued under section 526a.
(Blair v. Pitchess, supra 5 Cal.3d ; California State
Employees' Assn. v. Willlams (1970) 7 cal.App.3d 390, 395;
Ahlgren v. Carr (1962) 209 Cal.App.2d 248, 252-254.)
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which proves the absolute right to an education of every
human being that comes into the world, and which, of
course, proves the correlative duty of every government
to see that the means of that education are provided for
all. . . ." (Original italics.) (0l1d South Leaflets v,
No. 109 (1846) pp. 177-180 (Tenth Annual Report to Mass.
State Bd. of Ed.), quoted in Readings in American Education
(1963 Lucto ed.) p. 336.)

The Judgment 1s reversed gp_c_l _the cause remanded
to the trial court with directions to cverrule the demurrers

and to allov defendants a reasonable time within which to

answer.

SULLIVAN, J.
WE CONCUR:

WRIOHT, C.J.
PETERS, J.
TOBRINER, J.
MOSK, J.
BURKE, J.
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DISSENTING OPINION BY McCOMB, J.

I dissent.

reasons expressed by Mr. Justice Dunn in the opinion prepared
by him for the Court of Appesl in Serrano v. Priest (Cal.App.)

89 Cal.Rptr. 345.

I would affirm the judgment for the

MeCONB, J.
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Dr. Coons. There are two general kinds of financial problems in
public education.

One is the establishment of spending priorities, the traditional
question of whether to give more or less For disadvantaged, gifted, or
other categories of children.

The other is the problem of fair distribution among children of the
same classification.

Serrano is really directed to the second problem—that is, the question
of fairness of distribution—rather than to the issue of particular
priorities or public policies in spending.

The kinds of relationships to which it is addressed are those between
rich and poor school districts. By “rich” I mean rich in wealth per
pupil—assessed valuation per  pupil, property tax resources.
Chalifornia, for example, has an enormous range of taxable wealth in
its school districts, from about $100 or $200 per pupil up to something
around $1 million per pupil. Not surprisingly, this rcsu‘ts in spending
ranging from about $450 per pupil up to over $3,000.

In fact, I am informed that there 1s one school district in the State
which has so much money it sends its children to Europe each summer
on what is raised from the local property tax. I do not have the name
of the district. I am just as glad I do not know.

Now, the tax rates, of course, are in inverse proportion. I am sure
that rich district has a very low tax rate, probably one-fifth of the
district rate for those that spend around $500.

BaLpwiN PARg, CaLir.

As a specific example, the district of Baldwin Park has a rate of
about $5.50 per $100 of assessed valuation, whereas the district of
Beverly Hills has a rate of $2.38, or somewhat less than half Baldwin
Park. Yet, Beverly Hills spends approximately 2% times what
Baldwin Park spends.

. Senator MoNDALE. When you say $2.13, is that the assessed or the
1mBosed tax of $2.13—per what? Per $1,000 evaluation?
r. CooNs. Per $100 of assessed valuation.

Now, the $100 of assessed valuation is, of course, according to the
formula which is statewide, and which does not necessarily represent
tnic market values. It pro{mbly represents one-fourth of the market
value.

Senater MoNDALE. About a fourth of market, so they would be
paying under that formula $2.15 on each $100——

r. Coons. $2.38, I think I said, Senator.

Senator MoNDALE. On each $100 of assessed valuation, which is
probably a quarter of market value?

Dr. Cooxs. That’s correct.

Now, I think it is important to indicate several misunderstandings
about Serrano. The press, I think, misstated some of the basic issues.

This is not, for example, a simple problem of personal poverty.
We often speak of poor peopie and rich people in these cases; and there
ma:{ be, and probably is, some coincidence between E.ersonal poverty
and district poverty. However, the central issue to which Serrano was
directed is collective poverty, the poverty of school districts created
by the State. Needless to say, of course, such collective poverty bears
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hardest on poor families living in poor districts, because they are the
ones who cannot escape to private education.

I do not mean to suggest that this is not a problem of poor persons
but, rather, that one must distinguish the two issues. ¥or example
in my own neighborhood, near Berkeley, there is a very small schoo
district known as Emeryville, poelsllutcd largely by poor families,
which has an enormous tax base. Thus, there are eccentric cases in
which poor families are advantaged by the present system and, vice
versa, rich families sometimes live in ‘)oor districts.

I suppose that is important politically, in part because rich families
living in poor districts who are being advantaged by this decision are
likely to provide political support for its extension legislatively.

Likewise, Serrano does not necessarily speak to the urban problem.
For cxumpfe, San Francisco is well above the average assessed valua-
tion per pupil in California. Los Angeles and Oakland are sli%htly
above the average. And thus, in terms of the direct impact of the
decision, it is not at all clear that some urban children, scheolchil-
dren, will do anything but suffer in the short run. In the long run, it is
likelv that the rationalization and justification of the system will
produce advantages for urban children as well as rural.

Senator MoNpALE. In other words, in California the central cities,
by and large, have a per capita assessed valuation which exceeds the
average and thus may not receive any help—indeed, some may
subsidizing low-valuation districts?

Dr. Cooxs. That is correct.

Senator MoxpaLE. Depending on the formula.

Dr. Cooxs. It yaries from city to city, and it does depend—

Senator MoNpaLE. Would it be the poor rural district that would
benefit?

Dr. Cooxs. It varies. San Diego is well below the average. Modesto
and Fresno and a number of large cities ate well below the average.
I think San Diego is probably explainable by virtue of the large
Federal enclave which takes up a good share of the taxable—what
otherwise would be taxable—real estate. I am not sure why Fresno
and Modesto and some of the other inland cities are in that shape.
I expect it is partly because they are rural areas without heavy
industrialization.

Cities Low COMPARED TO STATEWIDE AVERAGE

The general pattern around the country, if I am correct, is that
castern cities tend to slip below their State averages more than in the
West. Buffalo, Boston, 1 believe, Newark, Elizabeth, places like that,
have already slipped below their State average, whereas in the West
the pattern is somewhat different. ..

But I think it is fair to say that even in the West the cities are
tending to become poorer in relation to the statewide average.

Now, it should also be said that the pattern is not necessarily con-
nected with race. The minorities in California, for example, tend to
live in cities above the average in assessed valuation per pupil.

This is not very surprising when you note that most of the black
and Mexican children are in the cities of San Francisco and Los
Angeles, which are above the average. Consequently, if that is the
test, it being above or below the average in assessed valuation is the

120




6846

criterion of discrimination, one could say ironically that minorities are
being advantaged by the present system in California.

I would prefer to say that they are disadvantaged, because the real
reference point should be the wealthier suburbs in the metropolitan
arcas rather thaen the cities. :

Incidentally, I noticed in the morning paper that the Detroit case
makes reference to this kind of problem, and perhaps later on Profes-
sor Yudof and Mrs. Carey might say something about the possible
relationship of Serrano to the Detroit problem, if any.

EARLY FINANCIAL INEQUALITY LiTiGATION

The history of the litigation in this area begins in 1968 with the
filing of the case in Detroit, which eventually was dropped by the
plaintiffs, never brought to trial. The comlplaint in this case, how-
ever, became very popular among poverty lawyers. It was filed in a
number of jurisdictions, most promptly in Chicago, in a three-judge
Federal court in a case called MecInnis, which went to the U.S.
Supreme Court ultimately.

e plaintiffs lost. They lost on a theory which realiy was directed
to the first kind of financial problem that I talked about, that is, the
problem of spending priorities.

The plaintiffs alleged a constitutional right to spending according

_to the needs of the child, and the three-iludge court responded basically
t

that it was an unintelligible theory, that it was unapplicable in the
judicial context; it woulsibe purely a legislative remedy.

Fortunately, the Serrano case——

Senator MoxpaLE. Did the U.S. Supreme Court affirm that

ju(}gnent?
. Cooxs. It did, without opinion, and without hearing or brief.
It was per curiam.

Senator MoNpaLE. They did not deny certiorari? They affirmed

that judgment?
Dr. Cooxs. Well, it is important to clarify the jurisdictional rela-
tionship in this case, because from a three-judge court such as decided

.the McInnis case in the northern district of Illinois, the appropriate

avenue to the Supreme Court is agpeal and not certiorar, and the
historic response of the Supreme Court to the three-judge Federal
court, if it is not going to reexamine the case, is an affirmance; and
it is questionable whtl;ﬁer or not that act of the Supreme Court really
means anything more than a denial of certiorari in a certiorari case.
We really do not know what it means.

There was one dissent in the McInnis case in the Supreme Court,
Justice Douglas; and in a similar case the following year, Mr. Justice
White joined Justice Douglas in dissenting.

Now, meanwhile, in California, Serrano had been filed with a com-
plaint which was very similar to the MeInnis complaint. Fortunately
plaintiffs chose the State coutt. And, as a consequence, the history of
Serrano was much more complicate(i and much more long-lived.

The three levels of judiciary in California meant that it took 3 years
to get through; and, in passage through the California courts, the
Serrano case became a good deal more refined. Eventually the needs
allegation was dropped and the case focused on a theory which can
be summarized this way: That the quality of public education may
not be a function of wealth; whatever else the State may do about
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education, it may not make the number of dollars spent per child a
function of the wealth of a school district or of its parents. And this
is the proposition which the California court adopted.

Basis oF SERrAN0 DECISION

Senator MoNpALE. Did the Supreme Court of California base its
judgment principally on the 14th amendment? Or is there a California
constitutional pllv'gvision which might make it unique?

Dr. Cooxs. The California court was ambiguous in this regard.
There is a footnote which does cite the California constitution, that
constitution was employed by the plaintiffs in their complaint, in
their petition to the California Supreme Court. Some ar{le that the
possibility of insulating the judgment against a review by the U.Ss.
Supreme Court is there. But 1t scems to me, on balance, it is unlikely
that the rather ambiguous reference to the California doctrine 1s
going to protect the judgment from ultimate review by the U.S.

upreme Court.
owever, 1 think it is fair to say that at this stage the case is
robably not reviewable on certiorari because of a different rule.
at is, that the final judgment rule in the U.S. Supreme Court will
Yrobably require that the case be tried. The case has never been tried.
t came up on a demurrer. It is probable it will go back for trial before
it is ripe for U.S. Supreme Court review.

I could be proved wrong, but at least at this stage of the game, this
seems to be a fair application of the existing rules.

Senator MONDALE. In your judgment, is the Serrano principle
fu!ll)y supportable under the 14th amendment?

r. Coons. Wholeheartedly, Senator.

Senator MoNDALE. And thus, in your opinion, this same attack is a

valid one in any State of the Union which has this relationship of

wealth to educational quality.
Hawa1i OnLy EXCEPTION

Dr. Cooxs. Absolutely. There are 49 States which follow the
pattern of California in permitting differences in local wealth to affect
differences in spending, Hawaii being the only exception.

This is not to say that the U.S. Supreme Court will adopt the Serrano
principle, but it seems to me that the rationale is perfectly appropriate.

We, of course, all who have been involved, do hope that the Court
will take the same view.

The effect of the opinion and the effect of the principle that 1
describe is cssentially this: That the legislature in the State is free to
adopt any kind of system it pleases—within other constitutional
limitations—so longhas it does not tie spending to wealth of the dis-
trict. Thus, it may choose to centralize so as to make all decisions at the
State level as to how much shall be spent per child; or it may retain
the exist,inﬁ districts or any other subunit, so long as each of those
units has the equivalent capacity to spend—so long sas, for example, a
given tax rate in Baldwin Park will permit Baldwin Park to spend as
much as Beverly Hills at that same tax rate.

Now, there arec complex systems of subsidy and recapture and var-
ious kinds of rather complicated paraphernalia that may be used to
effect that result. But, so long as the same local tax rate produces the
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same capacity to spend, the principle wauld be satisfied. And thus, a
decentralized system is still viable.

There is no prohibition in the decision against compensatory educa-
tion, preference for gifted, preference for urban, preference for munici-
al overburdens, marginal utilities, any refinement imaginable, so
ong as it is not tied to wealth. This includes voucher systems which
are fairly drafted.

Now, the effect on Federal programs is complex and interesting. The
impact aid programs, for exam ¢, in States which implement Serrano,
secem to have lost their rationale, at least insofar as the origingi reason
for impact aid was to offsct the loss to the district from Federal en-
claves. And, if there is an impact on the States, it will now be moved
up to the statewide level. Thus, any impact aid which is to be rationally
distributed would have to be at the statewide level. And, frankly, it
would seem to many of us that it would be good for Congress to
reexamine the impact aid and see if it could not be more wise y spent
in terms of poor children or in terms of some other kind of rational
measure of educational need.

Senator MoxNpALE. What would Montgomery County do then?

Dr. Cooxs. I fear to respond.

. ]%)lllt the remedial programs, on the other hand, seem still to be quite
viable.

FEpERAL Ars AND DUE PROCESS

Senator MoxpaLE. It is kind of a side issue, but what does the
Serrano principle mean as applied to a school district that receives a
heavy bundle of impact aid now? Would that be considered a source
of wealth? Or woul(F it be, since it comes under Federal Government,
irrelevant?

Dr. Cooxs. Well, if a State had implemented Serrano—let’s take
an example, hypothetical, and suppose that California promply imple-
ments Serrano and gives every child $1,000. It keeps the school
districts but gives every child $1,000. But San Diego receives an extra
$500 per child for impact aid. I take it that Serrano itself would not
invalidate that extra mone‘vl, because the money would not have been
given on the basis of wealth.

But how one would justify it in terms of rationality, I am hard put
to say.

Senator MoNDALE. So that if a school district found gold in the
downtown area that permitted it to %enerate an additional $500 in
the same tax effort for their schoolchi dren, that would come within
the Serrano decision; but, if they had an influential Congressman that
distributed the gold out of the Federal Treasurfv;, does it apply?

Dr. Cooxs. T am not sure. It seems to me that the “due process”
clause of the 5th amendment might require a level of rationality in
Federal spending which would make such a policy questionable. It
would be a very interesting constitutional problem.

Senator MoNDALE. You see, the theory of impact aid is that it
substitutes for the absenca of wealth at the local level

Dr. Cooxs. Exactly.

Senator MonDALE. Arising froma Federal installations, Indian
reservations, and the like. And, theoretically, then, it ought to be
included in the local tax resources in some way, or make an adjustment,
it would seem to me.
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Dr. Coons. I suppose one could say that the im[;act aid is given on
the basis of wealth in that sense. It is given on the basis of the absence
of wealth, or on the basis of vert{).

But the problem is that the problem does not exist in our hypo-
thetical case. So that, in a sense, it is given on the basis of a factual
misapprehension.

I am not prepared to give a very firm answer to that question, but
I would be delighted to ﬁ‘e involved in that law suit.

On the offect, of Serrano, we might note just a couple of other prob-
lems, and then I will stop and let my colleagues proceed.

The effect of Serrano on other municipal services has been suggested
in some of the news media. This is a mistake. The court explicitly
confined its judgment and its opinion to education.

One can, of course, conclude that it is just as unfair to have an
inequality of taxable wealth for sewers, police, fire protection, and the
rest of it. We who have worked in this field tend to think that educa-
tion is in some respects unique, in some very important respects
unique, and the Court agreed with that decision.

Senator MoNDALE. Did they face up to that question, sewers
versus education?

Dr. Cooxs. Yes.

Senator MoNDALE. And what was their argument there?

Epvucation Is AN INTELLECTUAL RigHT

Dr. Coons. Their argument was that education touches on the
personality of the child. It is distinguished in terms of its intellectual
character, as opposed to welfare and health services, sewers, and so
on. In other words, I think that it is fair to summarize it that educa-
tion is in some respects a kind of first amendment-oricnted right. It
deals with the mind and with the spirit and with the personality
and, in that respect, has an added ambiance of protection that the
other interests may not. It is in some sense more fundamental. It is
an intellectual right.

Senator MoxnpaLE. I would ask the staff to cite at this point the
Court’s treatment® of that issue, because I think that is very
important.

find a good deal of acceptance for that principle when I talk to
people, that this country ought, whatever clse it docs, to assure that
every child has an equsl real chance, that his potential is not impaired
because of the failure of our institutions. What he decides to do with
his life is up to him, but that he should be cheated in his early years,
in his formative years, and thus be unable to have therange of c oices
that his abilities would otherwise permit is an outrage and is almost
unpatriotic.

think if a child grows up without an adequate sewage system,
that is bad. But, if he grows up without the capacity to adequately
count and read and understand and appreciate, that is a disaster.
It is unjust. It is not welfare we are talking about. We are talking
about justice. And I think there is a centra theme here that has a
strong public support. '

I am glad to hear that the Court, in fact, sought cssentially that.

« Bee Serrono v. Priest, previously printed at pp. 6812-8824.

19




6850

Dr. Cooxs. The future of Serrano, as we indicated, is itself in doubt.
We do not know, for example, whether some other case may very well
meet the Supreme Court before Serrano does. I understand a number
of suits have already been filed in various parts of the country, some
in three-iudge Federal coinits; and it is perfectly possible that one of
these will be decided by the U.S. Supreme Court ong before Serrano.

Those of us who have been invoived in some way in these cases
would like to see theso other suits examined carefullc and perhaps
slowed down to some extent, because we think the political response
at the moment is very promising. The case has been well received in
most quarters. The principle is beginning to be understood. It is no
longer quite as threatening as it seemed at first. And many who would
ordinarily resist a change of this kind have seen that it is not drawing
the rich/poor line that they first thought that it did.

It does not threaten the property tax, and it does nnt require even
spending across the State, and so on. So that we are hoping that the
political response will be positive and substantial before the Supreme
Court gets the decision in whichever case comes up first.

Senator MoxpaLE. In Minnesota, the Governor has called for a
dramatic increase in State surport, using the Serrano arguments
about the inequality of financial resources among school districts. He
called for 70-percent operational support at the State level, and he
would mcve from local real estate taxes, substituting a statewide in-
come tax increase.

As the months have gone by, it is my impression there is growin
public support for that. But then along came the Serrano decision, an
that has greatly strengthened his position, it seems to me, because he
can argxe now 1t is not only the thing to do from an educational stand-
point, but it may be the thing one must do; that is, in terms of equal-
ization. The way to do it is something else, but the responsibility of
thtil State for equality in financial input may be a legal requirement as
well.

Dr. Cooxs. One of the basic arguments in Serrano has been that it
is only through the judicial opening that the legislature will actually
be liberated to undertake this kind of reform.

Senator MoNDALE. It is almost like the old one-man/one-vote
principle. It is impossible to undo it without legal compulsion.

Dr. Coons. Let me just conclude with a couple of suggestions about
possible congressional interest in this area. The availa ility of some
$700 million 1n impact aid which now has presumably lost its rationale,
at least in those States which implement Serrano, suggests its use
elsewhere, of course. It could very well be employed in a Title I kind
of framework, an improved Title I, hopefully, with greater assurance
that 323 money reaches the disadvantaged children for whom it is
intended.

Direcr Provision To FamiLies

One kind of apparatus that the Congress may wish to consider in
this regard is direct provision to families through such media as
school stamps, for after-school kinds of experiences for the children
of the poor, whether it be violin lessons, remedial reading, or what
have you. This is the only way to assure that the children get that
money themselves and it is not diffused over a large class or an entire
school or entire school district.
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It may be also that a portion of this large sum coulil be set aside
for voucher experiments, voucher experiments which would conform
10 the Serrano principle, which the present OEO proposal probably
does not, because it is tied to the wealth of the school districts.

Over the long haul, it scems to me that Congress ought to perceive
the notion of cqnnlit_v of opportunity in a manner which will free the
notion of equality from the notion of sameness. Those of us who are
rich and can afford to send our children to nris ate schools, if we choose,
have the opportunity for a lot f diffr-ent kinds of education for our

children. The next stage in our iinnking ou ht to be how can we
provide the poor not simply equality among t emselves, in the sense
that you can go to your neighborhood school and take there the same

v

kind of education and curriculum that you could get at any other
neighborhood school, but to provide the poor and average man with
an opportunity for his children to have a wide range of options in

education, perhaps both public and private.
Senator MoxpaLe. I notice your full statement comes down very

hard on the choice principle, and I will not go into that fully this
norning, but perhaps you can submit further inforination to us for

the record.
Dr. Cooxs. T would be dclifhted.
Sefiator MoxpaLe. We will include that in the appendix to these

hearings.* ,
Dr. Cooxs. Thank you.

PREPA.RED STATEMENT OF JOHN E. COONS8

My name is John E. Coons. 1 am presently professor of law at the University
of California: other biographical information has been provided the committee.
The committee has graciously invited Mre, Sarah Carey, Prof. Mark Yudoff and
myself t6 report this morning on the baclé%rmmd, scope, and implication of the re-
cent decision of the California Supteme urt in Serrano against Pries. This is a
\atticular pleasutre for me, since 1 have devoted considerable attention in the
ast 10 years to the constitutional and policy roblems presented in such cases.
T my collaboratots (Prof. William H. Clune 111 of the University of Wisconsin
and Mr. Stephen'D. Sugarman of the California bar) and to my¢elf the decision
tepresents a petronal aatisfaction as well as a unique opportunity for refotm.

A brief sketch of the school finance ptoblem and the litigation it has spawned
in addition to Setrano may be helpful at the beginning. There are essentially
two kinds of values at stake in the educational finance struggle. The first is the
rational allocation of motiey to. specific_legislative objedtives. This might be
laheled the issae of spending priorities. It arises whenever legislators evaluate
spending options such as remedial reading programs, vocational training, aid to
disadvantaged children, or any of the infinite variety of other policy preferences
that might be imagied i jon.

The second kind of financial objective is distinet from specific spending priotities
tt is closely related. It iz the concern for fairness in spendihg among children of
the same general class, If simnilar children in similar programsin contiguous school
distriets have a 300-pereent vatiation in epending on their education, an elemental
sense of fair dealing impels us to 4%k the State for some justifying mationale. The
value'at stake here may loosely be called fizcal equity.’

In the view of most eritics the taxing and spending systems in vogue in 49 of
our States often frustrate both le islative spending priorities and fiscal cquity.
Lot me illustrate. In California, school district A may have many disadvan
children and receive a coasiderable Federal subsidy through Title I of the ESEA;
vet this district may remain far behind its neighbor district B in spending.
the Fedemal policy iz viewed as an effort to equalize opportu ity, it remains
csontially frustrated. Even worse, this disparity in spending may exist even

*200 Part 16D, Appendix 7.
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-though district A makes twico the locnl tax effort of district: B. There is thus
no relation between the districts spending level and either its needs or its deserts
as measured by its willingness to sacrifice for edueation. :

The source of this fiséal inequity and poliey frustration is the historie and wide-
spread State policy of creating school districts of widely varyving taxable property
wealth per pupil and permitting these variations to affeet the level of spending to
which the loecal authority can aspire. The dc%rcc to which district spending L)cr
pupil is affected differs from State to State. The magnitude of difference within
the typical northern industrial State with its elusters of extreme wealth and
poverty can be staggering. In California the range of sPending for elementary
schools extends from about 3450 to several thousands of dollars per ehild. The
rates, of conrse, are related inversely. While a district like Baldwin Park tases
iteelf at $5.26 per hundred dollars of assessed valuation, nearby Beverly Ilills
carrics a rate of only $2.38. Meanwhile Beverly Hills spcnds per pupil at well over
twice the level of the poorer distriet.

California, like most States, has created an apparatus for sending dribbles of
State money to poor districts snch as Baldwin Park, hut, as the example illustrates,
the final effeet of the sy=tem is little more than a complex facade to divert the
outrage of families in poor districts. The techuienl operation of this rather typical
system of loenal tax and State subventions in California is described i the amicus
curiac brief filed in Serrano by Mr. Sugarman and myself on behalf of the Urhan
Coalition and the National Comumittee for Support of Public Schools. This bricf
has been supplied the eommittee, and there is no Point in detailing it here.
However, I eannot resist noting that Californin—like 1llinois, Arizona, and other
States—through a peeuliar interdependence of its subventions, actually directs
a fair share of its State subventions not to poor hut to rich districts. This surprising
subsgidy for the rich districts did not escape the attention of the California court
in Serrano.

he legal attack on such school finanee strictires entered the judicial phase in
1968 with the filing of an action in Stote conrt by the school board of the city of
Detroit against the State of Michigar.. This case came to nothing and was eventu-
all> dropped. Regrettably its theory was adopted by a number of complaints
filed shortly thereafter in Illinois, Virginia, and elsewhere. That theory in essente
was that cach child has a 14th amendment right to spending in accord with his
needs. It was basically an effort to express spending f)rioritics through. the. Con-
stitution. The problem with this approach-—one problem—is its limited intelligi-
bility; the Federal courts in Illinois and Virginia that actually reached judgment on
such cases labeled the concept judicially unmanageable, and that seems a fair
description. In any event the U.S. Supreme Court affirmed the two judgments
withonut hearing and without opinion.

During these false starts the Serrano case languished. It had been filed in the
original rush after the Detroit complaint; however, being filed in State court it
proceeded at a rather more stately pace tilrough the three tiers of the California
Judiciary. This proved to be a great advantage. The plaintifi’s theory which origi-
nally had shared some of the weaknesses of the Detroit complaint had an oppor-
tunity for refinement. In the 2 years that it took to sustain the State’s demurrer
and to have that judgment affirmed at the frst appeal level, the case became
focused purely upon the second objective ncted above—that is, simple fiscal

i equity. en the California Supreme Court surprised everyone by ing to

' review the case, the various lawyers involved tad a mn.nafcablc principle to offer

. the conrt: that nnder the 14th amendment and the California constitution the

' quality of public education may not be a funetion of wealth other than the wealth

: of the State as a whole. This principle is occasionally expressed in abbreviated form
simply as fiscal neutiality.

At that point in time—fall of 1970—because of the importanece of the case a
number of friends of the court joined in support of the plaintifi’s cause. Beside the
Urban Coalition and the National Committee these included the Mexican Ameri-
can Legal Defense Fund, the Youth Law Center, the Center for Law and Educa-
tion, the A.C.L.U., the San Francisco Schcol bistrict and others. In fact the
briefs filed in the appeal were all submitted by friends of the court. The case was
argued by the plaintiffs’ lawyer, Sidney Wolinsky, and by Mr. Sugarman and
myself. The central legal argument offered in support of the proposed constitut
tional rule of fiscal nentrality among distriets was basieally this: that judicial
intervention is crucial beeanse of the structural inmobility of the current system:
that classification hy wealth is suspect under relevant constitutional doctrine; that
education is a fundamental intcrest deserving special protection; that the State’s
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interest in emphasizing local government of schools may be satisfied without
violating the child’s alleged right to a system based upon fiseal neutrality. :
" The court decided Gto 1 in favor of the children, adopting the legal argnment just
outlined and declaring, as hoped, that the quality of publie edueation may not be
a function of wealth, The cuse promptly received cnormons attention from the
media, some exulting that it implied the end of the property tax and others,
warning that this meant the inevitable centralization of fiseal decisionmaking in
education. . : _ . .

Neither view is even close to the reality. The courtin facet suggested no infirmi--
ties in the property tax; indeed it was not asked to do so. It carcfully avoided any
threat to local government. It left, open ahnost the entire speetrum of previous
legislative options including spending preferences for disadvantaged children, the
physically handicapped, the gifted, special curricular policies, geographical cost
variations, municipal overburden, marginal utility, ceononties of seale, and district
willingness to tax itself for cdueation. In short the court did not speak to the
question of spending priorities but confined itself to fiseal equity. Further, in
dealing with fiscal equity it proscribed ounly such differentinl spending as is hased-
upon wealth differences. All it required, in other words, is fiseal neutrality among
persons and school districts. L : :

Thus the State remains free to centralize or not centralize decisionmaking
regarding spending. The legislature, for esample, may, keep the existing systenof
district authorities and permit differences in spending from distriet to distriet so
long as those differences arc based upon differeuces in local tax effevt. All that is
required in such a decentralized model is that cuch distriet have equal capacity
to spend. This is not so difficult to arrange as it first appears.

Power equalizing of subsidiary units of government ean be provided in a 1umber
of ways. One simple approach is for the legislature to enact 2 table of relatious
between the loeally chosen cdueational tax rate on property (or, preferably,
income) and the amonnt per pupil that the distriet is permitted to spend. Sucha
table for a hypothetieal State—a rather  wealthy State—might look like the
following: . . ’

} Permissible

Local tax: ‘ ‘ Ezpenditure
1.00 (minimum)----_--------_-__---_------_------‘. .......... $900
1.01-.._---_--_----_-------..-_-----_--_-------.;‘ ............. 950
D00 e eeemomcsmemmemmmmmmemm == R e —mm——— © 1,400
3°00 (MANINUM) e ecmmmsmammmmmmomom=omosmmooo=o=== 272" " 1, 900

Within the maximum and minimum limits sct by legislation each district would
be free to deeide what it wished to spend; this loenl choice would trigger a cor-
responding tax on local wealth. If that local tax raised less than the permissible.
expenditure, the State would supply the difference from central sources. In districts
where the proceeds exceeded the permitted cxpenditure, the excess would be
redistributed to. poorer districts. In short, all districts choosing the same tax ratc
would spend at the smnc level, Spending thue would beecome a function only of
the district’s interest in education. There are ways to structure such systems so
that the amount of excess money rnised loeally beyond what the district is per-
mitted to spend can be reduced to nothing. .

This, of course, is but one of many possible models. The legislature might wish
to combine such power equalized local option with specialized spending pref-
crences of various kinds. A State might wish for example to have a three=part
spending program like the following:

(1) A basic $800 per child supplied to the district totally from central
State sources. . ‘

(2) Permissible local add-ons at the rate of $25 extra spending permitted
for every il of local tax up to a maximum, add-on of, say, $600. (Bbviouslyif
more is raised by each mill than ean be spent, there must be redistribution.)

(3) Categorical aids per pupil for disadvantaged, cost variations, munici-
pal overburden, and so forth. ,

There are, of course, many reasons other than merely politieal that legisinture
might wish to retain loeal option to the decree permitted by part No. 2 in this
hypothetieal scl:eme. In most States these reasons will be augmented by persua-
give political arguments. Indeed, it is probably fair to prediet that, even if the
Serrano result becomes infectious or is affirmed pationally by the Supreme Court
that local spending differences based on local choice will continue in many parts
of this country. Unlike the existing pattern, however, the higher spending will
then oceur in those districts with the greatest commitment to education rather
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than the greatest wealth. It is also likely (as is now the case in Hawaii) that some
States wi[fl 'decree uniform statewide spending levels.

After Serrano both decentralized and centralized systems present some in-
teresting problems of adjustment for Congress. Consider in this connection
the effect of Serrano on impact aid (Public Law 874). A central theory of the
federally impacted areas program has beer: that the district with Federal activily,
land, and employces suffers an effective reduction of its taxable wealth per pupil.
Once Serrano is implemented such impacts will no longer be felt at the district
level, for cither all districts will have an equal capacity to raise dollars or clse
the State will have completely centralized the process of inoney raising and spend-
ing. Thus jmpact aid as presertly distributed would come to the district in an
utterly irrational manner—that is, on the basis of factors the effect of which
has been climinated. 2

If impact-aid hereafter were considered appropriate at all in States which
implement ‘Serrano, it should be paid in a lump at the State level, for after full
cqualization it is the State as a whole (not the district) which will be impacted.
However, my present cpinion is that such aid should be paid to Serrano States on
some bagis other than its impact on property tax. Both the need for and the
cffects of statewide impact aid would be problemmatical and would vary greatly
in relation to the particular State’s dependence upon property tax as well as
other variant factors. But even more basically, even today it is probably untrue
that States ordinarily expericnee 8 net burden fromn Federal activity; in fact the
significant political cffort expended to attract Federal programs strongly suggests
the opposite. ‘ ' ’ ' ' C

The alternative useful employments for the $700-odd million in Federal impact
aid are numerous. If, for example, Title I of the Elementary and Sccondary
Education Act were properly amended to assure fulfillment of its objectives, at
least part of this aniount could well be shifted to swell the magnitude of Title I
appropriations. Inde¢d any system for bringing this moncy efficiently to the chil-

dren of the poor would be an improvement over 'the impact approach. A sub-’

stantial segment of this resource might usefully be employed to experiment
with systenis for increasing the edueational options available to the poor including:
school stamps and so-called voucher systems. I do not here refer to the current’
voucher scheme proposed by the Office of Economic Opportunity; being tied to
district wealth and spending that proposnl would “itself violate the Serrano
](;rifnciplc. Rather T suggest consideration of carlier proposals not suffering such

cfect.

One of these Suggested by Messrs. Clune, Sugarman, and myself in 1969 was
dosigned ns' a State-created and controlled
cxelusively with State funding. So structured it would fit with simplicity into'a
general Federal subsidy to the State for experiinental use of vouehers. This system
15 now embodied in model legislation by Mr. Sugarman and inyself entitled “The
Family Choice in Education Act’’ published jointly by the Institute for Govern-
ment Studies and the Cahfornia-Law Review. The committee has been furnished a-
copy of this work with its supporting analysis. While the authors do not suggest
that this system ic the ideal model—indeed we intend to modify it in several

im})ortnnt respects—we do believe that it anticipated and avoided manyrof-the-
un

ortunate weaknesses of the later OEO proposal, Nevertheless we believe that,
if properly modified in accord with the Serrano principle (and with certain olc-
nientary preeautions against diseriminatioa by private sehools) the OEO model

would be one of several schemes worth testing-in a series of long-range experi--

meirts with'fdmily choice systems. - . _

For my part I can imagine no more significant contribution from Congress than
an effort to provide the poor and average family with those options in.cducation
that the rich take for granted and which—if onc can afford them—are protected
by the Constitution. It is an irony that fundamental law makes the family’s
choice in education coustitutionally secure from preemption by the State. yvet
practically availablc only to the wealthy. The cccentricity of this state of affairs
is obscured by the habit of a eentury, yet this insistence that the poor take what we
assign them in public education is but a convention. Systems of variety and choice -
for the poor, average, and wealthy family are technically available if Congress
wishes to promote them. The decision in Serrano v. Priest by happy chance may
have provided an uncxpected resouree from which to begin the basic experiment.

Let me suggest another relevance of Serrano to the Federal power before I con-
clude. This conunittee is well aware of the authority and responsibility of Congress
under the l4th amendinent. The rights at stake in Serrano are not merely a
coneern of the judiciary. The amendment, scetion 3, provides:
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The Congress shall have power to enforce, by appropriate legislation,
thé provisions of this article. , :

It would be hard toimagine a more appropriate employment of this congressional
power than an embodiment in Federal legislation of the Serrano principle. This
could include a declaration that State systems offensive to this principle are
invalid, perhaps coupled with standing in the attorney general and/or injured
private persons to seck injunctive relief in Federal court. Congress could on the
other hand mnerely withhold Federal aid from States which operate their school
systems in violation of the principle; the difficulty is that the immediate impact
of such a constraint would probably be felt most painfully by its intended hene-
fciaries—the children of poor districts. - '

Whatever clse Congress does it will have to respond to the essential differences
between ecentralized and decentralized State systeins, nnless the Statcs scttle
upon a homogencous pattern. The latter is an unlikely outcome, and Congress
should prepare itself to consider systems of Federal subvention which muy
require rather considerable sophisticatim‘l if they are to articulate smoothly with
the variety of underlying new State structures. ,

In this regard Congress may have to accept some continuing frustration of
its own educational spending priorities. Indeed this is inevitable in those States
choosing to retain a decentralized fiscal model. If district A and district B, though

now cqual in capacity, freely choose to spend at different levels, ot least part

of the old problem remains—that -is, compensatory, money may still leave gaps
of some significance if the recipient district hag chosen to carry v lighter lond of
sehool taxation. This is onc of the prices of local control; indeed, many regard it as
one of the chief virtues of Serrano. In my view no court is likely to forbid such local

differences in spending, nor should it.

The historie and invidious spending variations causerd by wealth differences are

a far ery from those steinming from free political choice expressing n conununity's
view of its own needs and priorities. Further, it is certain’ that the magnitude of
spending differences will be extremely modest compared to the present span. Of
course, Congress could offer rewards to States which centralized decisioninaking
or, where decentralized power-cqualized models are adopted, it could reward high
taxing districts. Lither course would seein to me an excessive interference with a
perfectly proper choice of the State. .
" These few obscrvations on the approprinte Federnl response to Serrano are
sketchy and merely preliminary. Those of us closest to the problem in California
have barely been able to cope with issues presented at the State level much less
analyze the cffect upon the ‘ederal scene. Ultimately, however, we hope to make &
larger contribution at the Federal level. Indeed, in a moment of trans’port during
the preparation of the volume “Privatec Wealth and Public Education’ my collab-
orators and I went so far as to imagine & federally structured system for power
equalizing the States. I am pot certain which millenium we had in mind, but I amn
not sorry that such a notion is now in the idea bank. In fact, if one i3 writing for
the millennia he should also include a national famnily choiee system with familics
equalized in their capueity to attend all schools—public and private—within the
gystemn. S , .

In all of thisspeculation it was not the intention to lose si(%ht, of the Serrano case
itself. Its fate is, of course, still unclear. The State has asked the courtora linited
reheaving largely for the purpose of clarifying issues on which the State attorney
general believes the court's oplnion is ambiguous, :
~ This request could involve delay of from a few weeks to many months. It may
or may not be followed by a petition for certiorari to the U.S. Supremne Court.
At this staze the latter would seem premature under the final judgment rulcof the
Federal high court; probably the effect of the petition would be merely another
lengthy delay before the triol of the factual issues. Ultimately these fucts may be
stipulated; they arc largely matters of public record, and by forcing proof of
every issue the State could only have further delay as its object. If the State
thereafter insisted on its right to successive appellate review more delay would
follow. By the time the U.S. Supreme Court has the chanee to accept the cuse for
review, it may already have ccided another cuse on the sane issuc arising
through :he more expeditious route of the three-judge Federal court and the
}nu:indat.ory appeal. In short the judicial future even o Serrano itself is shrouded

n doubt. : '

In the meantime at least two kinds of things seer1 to be happening. First,
Jawyers and their clients in large numbers are filing or threatening suit agninst
their respective States. Those of us in Serrano hope to restrain their ardor at
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least long enom'lgh to hold a liu!v,vel'is". couference on .the Serreno case in V\":tshing-
ton, D.C,, on the 16th of October. A model complaint is in the course of prepara-
‘tion and will be available at that time, and there are serious legal risks that such

-1 conference may help to diminish,

. Sccondly, a significant politieal response to Serrano appears to be in the mak-
ing, If the number of political statements vowing implementation of the prin-
cinle is ‘any indication, legislators may, for the first time, be giving serious
considleration to the restructuring of State systems. Likewise scholars, legislative
counsel, and social scientists are commencing the diflicult work of putting flesh
on the so-far theoretical skeleton of power-equalized district systems, Rough-
hewn proposals for such systems are already beginning to appear in California

-alongside other proposals for statewide uniformity. As predicted by the plain-

tiffs in Scrrano the principle of fiseal nentrality is proving to be less an interfer-

.ence with legislative prerogative than a powerful stimulus to what may prove

to be the first thoroughgoing legislative consideration of the basie structures of
school finance since the advent of public education.

Senator Mo~NDALE. Let us go to Professor Yudof, who, I under-
stand, cooperated with you.

STATEMENT OF MARK G. YUDOF, PROFESSOR, SCHOOL OF LAW,
UNIVERSITY OF TEXAS

Dr. Yupor. Yes, I submitied an amicus brief in Serrano.

1 think, the professor has adequatety set forth the theory of Serrano,
and I would like to focus on a number of its implications ns I see them.

The first thing I think that is very important—in terms of the
mass consideration—the impact of this decision is that Serrano is not
a decision which has as its basis the redistribution of wealth in the
country. It does not hold the pricing of all private and public goods
is unconstitutional because some people cannot afford the price. In
other words, the California Supreme Court is not redistributing color
TV’s and Cadiliacs.

Senator MoNpALE. But it is doing something very revolutionary.

Dr. Yupor. I believe it is. But I think it is a decision which is very
narrow in its scope, saying education is so important and so funda-
mental, and that it is funded——

Senator MoxpaLr. Would you say it was narrowly revolutionary?

Dr. Yupor. Yes, narrowly revolutionary.

The second point, I think is important, 1s that the Serrano decision
focuses on the operation of the California financing system. It focuses
rather more on the effect of that system than on any search for what
might be called a discriminatory motive. v

s Professor Coons has said, there is no section of the California
statutes that one ~an point to-that says, “We are out to do in poor

“districts or poor children.” It is just the natural operation of the
-system, and the court is not concerned by that. I think that muy have
;%renter consequences for the de jure/de facto distinction which has

een drawn in the area of desegregation.

The third point that is terrifically important is: That we are all
concerned with the fute of taxpayers, and whether taxpayers in some
areas of the State are unreasonably burdened in relation to other
areas of the State; and, also concerned with thoe type of education
that our children are getting, But, I think, there is another point

_there, and that is the basic constitutional premise of ethical conduct.

I beliove the Supreme Court of Culifornia has said that if those things

-are important—but-what we are really concerned about is the social
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injustice in dealing with one class of children—that they are somchow
less deserving of our cducation dollars than ‘are another class of
children. : o - :

I think that also has a lot to do with the genesis of the Brown
opinion. S ' CL

Another important point—and 1 agree with Professor Coons;
this has been widely misinterpreted—is_ that this decision does not-
mark the demise of decentralized decisionmaking in favor of some:
form of 1vindless equality. The Supreme Court of California has not
mundated cqual expenditures for every child in the State. Nor hus
it intervencd to fix political priorities within each community. It
has not told the community that it must choose highways, or hospitals,
or police protection, or schools, in any particular order.

.Poor Districts Have No CHoICE

Rather what has happened here is that the judiciary l:as recognized
that local control—as it is manifested within the current structure—is
largely a hoax. And, it is & hoax in the sense that poor districts do not
choose to s} >nd less for education. 1t is not & question of their valuing
other municipal services more.

"The point is that these districts are just incapable of spending more
for education.

Senator MonpaLE. As a matter of fact, in most cuses, the poorer
districts are trying much harder?

Dr. Yupor. Yes, that is, indeed, the case. And I think that was one
of the things the Melnnis decision, in the originul cuse—which did not
get very far—that was one of the problems there, that the court did
not really understand. They tlloug\n’, we were preventing each com-
munity from making decisions about education.

Another point which I think is worth emphasizing is that the bene-
ficial effects of the Serrano decision reached far beyond poor and
minority group students, and that is that children of all races and
il;lcor};c levels who happen to reside in these poor districts are going to

enefit.

And, I think, if I may just take a very short quote from the deci-
sion—1 think it is important to see what the quote said:

The comnercial and industrial property which augments a district’s tax base is
distributed unevenly throughout the State. To allot more dollars to the children
of one district than to those of another merely heenuse of the fortuitous presence
of such property is to make the quality of n child’s education dependent upon the
location of private, commercinl, and industrial establishments. Surely this is to
rely on the most irrclevant of factors as the basis for edvcation financing.,

I think, therefore, it is 1ot only discriminatory in a largoe sense, this
scheme is really irrational. The accident of whether you happen to
have a Du Pont plant in your district really has an awful lot_to do,
under the current schemes, with whether or not your child receives an
adequate education,

Beyond the decision itself, 1 think it is appropriate to ask: How may
legislatures react to Serrano-like decrees? What are they likely to do
in the event of a declaration that the current tinancing schemes aro
unconstitutional? ,

And, at the outset, I think I agree with Professor Coons that the
result initially will be to remove many of the bars to reform that have
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Plagued legislatures. As you mentioned, Senator, the Governor of

Minnesota, and also the Governor of Pennsylvania, have proposed
significant reforms in this field, Heretofore, at least, those reforms
have not been acted upon, and we might expect that the Serrano
decision will, indeed, break a logjam and strengthen their hand,

: In terms of the specific schemes that will be adopted, it is very
difficult to predict. What we would like to say is that the changes are
really endless. Centralization; decentralization, diversity, or uniform-
ity; ubsolute equality, or compensatory programs. I think there are a
number of ways that the legislatures may go.

One obvious way would be to allocate funds on the basis of the chur-
acteristics of the consumers of the goods, the child. Particular skills
and handicaps could be made the basis for educational financing,

The value of preferences might include the educationally disad-
vantaged, the artistically talented, physically handicapped, or the
emotionally disturbed child. _

Although this has not reccived wide consideration, that funding
could be done on the basis of characteristics of families. If the funily
is poor, their poverty could be treated as a shoithand for the greater
cducational needs of the children in the family. On that basis, the dis-
trict might receive more funds, :

Finall , we might have a scheme that is similar to what we have
now, and funds could be allocated on the charncteristics of school
districts. Obviously—leaving out the characteristic’ of the relutive
wealth of the districts—you might take such fuctors as the number
of pupils, the number of schools, willingness to make o tax effort to
raise educational dollars; or, the degree of racial integration in the
district could all be considered.

RAciAL INTEGRATION IN MASSACHUSETTS

Indeed, Massachusetts’ racial integration is one of the considera-
tions which goes into the amount of State funds which are received by
each individual district.

Senator MoNpALE. Where is this?

Dr. Yupor. Massachusetts.

Senator MoNpALE. You mean that is what the law is?

Dr. Yupor. That is the law; yes.

In addition, extra dollars coul(fbe distributed to communities where
the cost of providing educational services is appreciably higher be-
cause of higher living costs. Also, urban communities could be comn-
pensated for the extraordinary burdens imposed on their fiscal re-
sources by competing demands for such municipal services as welfare,
street maintenance, and fire and police protection.. =

Another thought that hasn’t been brought out, even assuniing if
{:oor districts make an effort which is no greater than that being made

y rich districts, in terms of their marginal costs, they are really much
greater because for poor people that money is real y coming out of
their necessities, coming out of the moncy they should be spending
for shelter, or food, or basic necessities, whereas in richer districts
the moncy is much more marginal in the sense it muay well come out of
savings and bank accounts, und so forth.

The important point, I think, is that local control under any of these
methods of funding is not hindered. The formula for distributing dol-
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lars to districts is not dispositive as to the issue of how the funds will be
spent. I think a familiar parallel can be drawn from Title [, which al-
locates money under a formula based upon the number of poor chil-
dren, but which, nonetheless, *finances educational services for all
cducationally deprived children living in eligible attendance ureas.
Thus, the funding remedies which flow from the Sesrano decision are
compatible with any legitimate State interests in local initiative.

For exanple, under nearly all the plans T have mentioned, the legisla-
ture could allow Jocal school districts to make educational policies and
to exercise broad discussiont

Senator MoNDALE. As a matter of fact, these poorer school  dis-
tricts, by receiving adequate outside help, would find they had more
authority, more power, over the ‘oducation of their children than they
do today. : , : A

I was struck, wheir we talked to superintendents of these poorer
school districts, by the note of despair that comes from having the
apparent power to control the direction of the education but, in fact,
all of their time is spent cutting the budget, trimming, laying’ oft
teachers, trying to figure out how to conduct classes In'a condemned
school building, and tue rest. Thoy are really hardly involved in edu-
cation atall. ‘ . B

Dr. Yupor. Yes; I think that is another. examplo. .

Senhtor MonpaLe. To say they have control’is to assert & medning-
less technicality. - f ‘ e e

Dr. Yupor, I think that is right. And, as you sny, the districts, the
poorer districts, will have greater discretion now to Tund extraordinary
programs. For example, for bilingual education or education of the
disad vantaged. . - S T

The important point is to say:there is nothing inherent’'in Serrano
that prevonts that result, Serrano does not mean that the State of
Californis is going to tell each and every district in the State how to
run its affairs.”” ° ' _ v ‘

_ Wauar SxouLp Be FEDERAL ResPoNsE?

Another point which Professor Coons. touched upon is the Federal
response, what should be.the Federal response in light of the Serrano
decision?-And I guess I tako 2 somowhat more negative view. ‘And, as
a mimimum, what I would hope for is that Federal education statutes
would not undo the Serrano results. That i¢, at the very loast, .the
impact aid legislation should take.into account in some measure the
local wealth of the school district, and nos caure a.disparity by virtue
of the Federal allocation. o

[ think Professor Coons’ idea about the money going directly to the
State governments is & much botter idea and would not result:in the
type of disparities that we are talking about. SRR

A further step; I think, would be to strengthen tho formula for
allocating Title I funds. As vou know, now any district that has 10
or more poor children qualified for Title I assistance. And, of course,
those districts with very small numbers of Title I children, by and
large, aro your wealthier districts; and, therefore, the funds that go to
those districts are really antiequalizing in their effect. ~

Finally, I think it 18 conceivable that, if the Congress and the
Executive are serious in their offorts to diminish interdistrict resource
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disparities, that district wealth equalization could be made a pre-

requisite for the receipt of Title 1 funds.

Senator Mo~NDALE. Let me ask you this. What about the possibility
of a constitutional challenge on interstate disparity? You have been
dealing with interdistrict differences within a State, and you have
obtained a decision from one of the most prestigious supreme courts
at the State level, holding that the 14th amendment prohibits thosc
differences in the way they have been described. But, there are vast
differences in the resources between States, are there not? .

Dr. Yupor. Yes; thero are.

Senator MonpaLE. For example, suppose Serrano were applied
immediately, and all children received essentially an equal input, or,
at least, the districts were empowered to do so, if they wanted to.
What about the difference between an American schoolchild growing
up in Mississippi or Arkansas and an American schoolchild growing
up in New York or California? Would there still not be a disparity of
still maybe 50 percent?

~ Dr. Yupor. I think that is exactly right. The greatest span is

probably between Arkanses and New York. I think the disparity is

2-to-1. oo

Senator MonpaLE. So, would it be subject to a constitutional
challen%c? o - .

Dr. Yupor. In my opinion, no, probably not. The Constitution

does not contain an explicit clause relating to education. I think the
geneml understanding was that this was properly delegated to the

States, and I think it would be very difficult to challenge.

whether you agree with that. ' ,

Mrs. CyAREY. I think I would. agree with his reading, particularly
that the 14th amendment—that most of these cases have been
hung . on—applies only to discrimination by States within their
borders. But there is no reason why the Federal Government could not
initiate a program where it would provide funds that would make up
the differences. ‘ , - . o

Senator MoNDALE. As a matter of public policy. But I am wonder-
ing whether there is a legal case to challenge the interstate differences.

r. Coons. I do not sce any either, Senator, I am sorry to say. The
5th amendment, even if we assume that it carries the Serrano principle
implicit in it, would only then speak to existing Federal programs. That
is to say, under the 14th amendment Serrano does not say to the

Senator Mo~NpALE. I would like the other panelists to respond on

States, “You have to run an educational system.” It simply says,

“If you have one, you cannot let wealth differences determine the
distribution.” .

The 5th amendment might say to the Federal Governinent, “If you
are going to spend money for education, you cannot spend it so as to
cheat poor States.” : ,

But I do not think the Federal Government is cheating poor States.
At least, I do not know that it is. And, if it is, it is certainly to an
insignificant degree. o -

However, I agree with both Professor Yudof and Mrs. Carey, as
you know from my statement that the Federal Government could in
some imaginable future undertake to, as' my colleagues and I would
put it, “power equalize” the States—treat the States in the same way
that some of us hope California will treat its school districts, giving
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each the capacity to spend on its children in equal amounts, if it is
willing to make the same kind of local cffort. So, one can.lmaglue -
national systera of that kind. ' S )

‘But; for the moment, I guess my political sense says it is largely
hypothetical. If I have any. Which 1s doubtful.

EQUALIZATION PRECONDITION TO TiTLe 1

Dr. Yupvor. The point I was going to make about the lack of mak-
ing cqualization a precondition to receiving Title I funds is that the
big problem under Title I law is now that the services are character-.
iz6(. ns compensatory or supplementary, and they are really not. They
are only supplementary and compensatory in. terms of what that dis-
trict lind before the Title I funds came into the district. But it is just.
the fact that what is compensatory service in Boston or P}liladelphin
is something which is made available to every schoolchild in the sur-

rounding suburban areas. So, in o renl sense, the purpese of giving

poor children some sort of break in education—he is just.not getting
in. It is just not there. a
Senator MoNpaLE. I agree. People say Title I has failed. But, if you
look at the amount being spent per pupil in Title I areas it is st
substantially below that Being spent in the great suburbs; and usually
the State aid systems deliver more to the rich than t2 the poor.
 Dr. Yupor. Yes; we found that to be true in Texas, for example.
Senator MoNDpALE. We have had testimony on that. Texas is one
of the worst systems of all in delivering wealth to the wealthy.
" Dr. Yupor. That is right. Because it was on the basis—if you could
afford to hire well qualified teachers, you were reimbursed for that. So
the riches went to the already rich. One of the problems I think that,
remains in the wake of Serrano is:once you' have. equalized between
districts, there is utterly no guarantee at all ‘that poor children are in’
fact going to profit from that redistribution. The-evidence—and it is
mounting—is that school districts allocate fewer dollars to schools in
predominantly poor and minority group neighborhoods. And lnwsuits
challenging these policies have been filed in a number of cities, most:
recently in- Chicago, and in .the District of Columbia, Judge Wright
i1 Hobson v. Hansen declared that these types of invidious discrimina-,
tions were unconstitutional. The problem from the Federal Govern-
ment’s standpoint is, I think itis t}nir to say, tho Federal Government
has wavered in its support of these efforts to equalize intradistrict, In
Fobruary of 1970, James Allon, then Commissioner of Education,

issued guidelines to chief State school officers requiring that local funds.

be allocated equally between schools in rich and poor neighborhoods as
a. condition o(} cligibility for Title I funds. There was o swift con-
gressional action in April of that year. The so-called comparability
guidelines were suspended for a period of 2 years. And I think what is
even more tragic about this is that the Office of Education has done ab-

solutely nothing since that time Lo cither encourage districts volun-,

tarily fo equalize cxpenditures between the rich and poor neighbor-
loods or to prepare for the period beyond the 2-year suspension. As it
stands now, the formula is that they exclude all longovity pay, which

in many cases is the bulk of disparity, and also they now compare the

averago of the non-Title 1 schools with the Title Ischoolsin determinin

whether comparability is applicable. And that formula is really rigged.

L

136 - |




e

A ——— o o

6862

I would venture to say there would be very very few districtsin the
country that could not comply with that type of standard.

So, my recommendation 1s, if Serrano is not to be emasculated at the
district level, what should happen is that the elementary and secondary
act should be amended. As I understand, the original Senate version
the last time through did contain a comparability provision, and that
somehow we should prod the Office of Education to aggressively
enforce that congressional policy.

I think as a final note, somewhat gratuitous, that personally I am
not at all sanguine about the Serrano principle in terms of total reform
of American education, because I think the mere infusion of dollars
will not assure a creative and stimulating school environment, or
nourish diversity or dispel the fear and paranoiac concern for order and

silence'which pervade the public schools.
QUALITATIVE AS WELL As QUANTITATIVE REFORMS

* I thinkit is also fair to say that the effects of Serrano are not, necessar-
ily going to be translatable into programs that will work, in terms of do
we know -how- to educate the non-English-speaking student or the

physically handicapped. - - e : T

- So, T think what is really needed to go hand in hand with Serrano is
qualitative as well as quantitative reform. In short, what is needed is
innovation, something we have not seen for a great while in education.
And that: brings me to what I think should be the.proper. role-of
Government. ft scems to me that, if the present school systems are
50 overburdened-that it is very difficult.to finance new and innovative
programs;- and, if the attitudes of at least'some school administrators
make such programs unlikély, it seems-to me that.the U.S. Office of
Education ‘should: be taking the initiative. What Congress should be
funding is not direct services to schools-and to the schoolchildren, bt
it' should be funding-itihovation-and qualitative reform; experimen-
tation..c - o ol g o e : v e
- .As things stand now, I think: the U.S. Office of Education isinot ful-
filling that promise in any sense of the word;'and that they are:merély a
conduit for providing more of the same. As'you have.pointed out, not

VI : P

much more of thesame. - /- - ' T )

- ' t Lo ! B ! _.7;0-'1|' ufvv : . . S e e gt
- PREPARED: STATEMENT OF MARK G. YUDQF:. .. . -
Mr. Chairman, Senators; Ladics, aid ‘Gentlemeén: o T
-Since the assertion of the public interest in ¢ducation and the abrogation of
unqualified . parental discretion,.local control of the public schools has: been a
vital component in the development of the American education system., While;

“under nearly every State constitution, the States have the authority to operate

the. public schools, they have chosen instead to delegate this responsibility to
local school districts. For the most part, Statc' governinents have remained aloof
from the essential tasks of -setting priorities and raising funds for educational
purposes, preferrin‘g instead to fix minimum standards for certification of teachers,
curriculum, and other gross indicators of educational quality. In part, the cfficcts
of this delegation have been beneficial: local communitics, through lay boards
of education, have been able to mold or at least attempt to mold their schools to
meet the needs and expectations of. the particular community that was being
served. Today -however, putting aside questions as to the continuing viability.
of local school districts in a heterogenous socicty, the cflects of this delegation.
are plain: wealthy towns generously support public schools with little tax cffort;
poor communities tax themselves five ‘and 10 tines more heavily, only to raise
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cr ¢child. The problem then, to which the litigation in Serrano v.

fower dollars
redress these fiseal incquities while preserving whatever

Priest responded, is to

‘benelits romain from local dominion over the public schools.
d that that State’s

In Serrano v. Privsi the Sn})rcme Conrt of Californin hel
plan for financing public schools was unconstitutional under the cqual protuction
clause of the U.S. Constitution. The court found that students in poor districts
were systematically denied cqual treatment in the allocation of publie resources
for cducation. The dceision is of gredt significance since the Califcynin appronch
to school finance, with its attendant complexitics and incquities, i many wiys
typitics the schenes which are in cffeet in most States. Californin makes flat
rants to all school districts, grants which in opcmtion henelit ony richdistricts.
t has cmbarked on o program of “cqualizing’’ grants designed to close the gap
between districts, but, in fact, poor districts are guarsnteed only half theeducation
dollnrs por student spent by an average district in the State. The great buik of
yevenues for cducation is raised by local property taxes, and thus a premiuin is
placed on the differing capacitics of local gchool districts to su yplement the State
grants. Thecffect of this system in Californis, asin New York, Texas, New Jersey,
and clsewhere, is that the distribution of public dollars for public cducation is
made to turn dircetly on the wealth of each partichlar school district, as meusurc
by the assessed property valuation per student. Predictably, in Cnliforniuspcndimi
ranges from about $350 per pupil in poor districts to more thun $3,000 per pupl
‘m wealthy districts. 5 o
The constitutional theory of Serrano v. Priest finds its genesis lnr%cly in the
writings of Profcssor Coons and his colleagues. They asserl thatitis congstitutionally
impermissible for the quulity of cducation to be & function of wealth other than
the wealth of the state as 8 whole. ' . o o
“Quality of cduention” is defined in terms of dollars per pul)il, and the thrust
of their constitutional standard is that a fanily’s or & Aistnct 8 economic means
are illegitimate criterin for the State to cmrloy in distribnting funds for educntion.
The Supreme Court of Californin snbstantially adopted this theory’, rensoning that
cducation is o fundameutul interest which cannhot be denied the poor absent sonic
compelling justification. In light of the failure of tlic State of California to show
anch a compelling justification which could not be satisficd by o less-oncrous
alternative, the court found the California’ financing scheme violative of tlic
_equal protection clause of the 14th amendment. K o
In reaching its conclusions, ‘the court relicd heavily on the significance which
Amcrican Socicty places on cducation. Public schools are commonly viewed not
‘'or, in Dewey's })hméw, ng promoters

only as incnleators of the common ~¢ulture
of “civic cfficieney”’, but also as legitimate instrumentalitics or'rgsolving politichl

conflicts and nchicving»socioeuonomic‘mobilil._v. While many commentators have
lainented what they deemn to be.an overrcliance on forinal schooling asan indireet
method of redress ng. cssentially cxtrinsic soclnl.lt)roblcms, ‘the court held that a
child’s education s o major determinant. of his lifc prospeots, finding support for
this view in thevcom\l)nlsory nature: of public schooling..©..» o 15 e

The court also held that classilicntsons that tncqually burden the poor are
constitutionally suspect when an interest a8 vital as edneation lies in the balance.
Citing cascs which struck down woalth requircinents with respect, to the criminal

rocess, voting, interstate travel, and divorees, the court quite ‘appropriately
ound that the poor were entitled "to similar protection in relation to-publio

schooling. .. , , . .
. For ‘this purpose, the court accepted the plaintiffs’ allegation that there wns
indeed a strong correlation between poor districts and poor children: 1Towever; it
further held that discrimination against children’ living in poor districts, cven if
they werc not poor, constitiited an’ cqual |5rdtcct1011'violnti011; In 'so doing, the
California Supreme Conrt firmly rccognized the peculiarly weak and vulucrable

osition of ail children, regardless of their race orsociocconomic stalug, -
There are o number of impormnt‘as(l)ccts‘fof.'thc Srrrano deeision which must be
emphasizcd‘ii‘\'brdc_r to avoid misunderstanding. Tirst, Sefrano ophatically is
not a judicinl attempt to redistribtite wealth in this -country; it docs hot hold
_that. the pricing of all public and private, gooas, with the concomitant denials 10
. iinot afford the price, i8 uhconstititional. The court is not redistrib-

those who caiino
ather it .is drawing slgniﬁczmt;distiuct,ions

_uting Cudillaes and color televisions; m .
ding that only in the former dase does o

between public and private goods, fin
constitutional issue arise. Further, and most significantly, the holding of the case
Iy to public cducation, and the court specifieally denies that its holdin%
t state and municipa

applies ouly
may be immediately extended to arguably less jmportan

serviees.
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Sccond, Scrrano focuses on the operation of Culifornia’s financing system in
fact and does not dwell on the clusive search for a discriminatory motive. Nowhere
in the Cualifornia statutes does it expressly indieate that children living in poor
districts must have less spent for their education. The court, however, is uncou-
cerned by this omission. By delegating responsibility to loenl school distriets to
raise money for cducation, and by creating distriets that vary widely in their
capacity to do so, the State of California lns sanctioned a reveuue system that
inevitably leads to a diseriminatory result. Such a system, irrespective of its
rationnlizing principles, and uotwithstanding the intentions of its creators, is
inconsistent with the constitutional guarantee of equal proteetion under the lnws.

Third, the Serrano decision is a basie reaflinnation of the Coustitution’s premise
of ethieal condnet. While children living in poor distriets may profit ncademically
from the infusion of ndded dollars, and while the taxpayers in these districts may
he relieved of an unfair tax burden, sueh results are only byproducts—albeit
important byproducts—of the essential purpose of the litigation. That is, the
Supreme Court of California has removed the social injustice, the insult, of treat-

_ing some children differentinlly in the allocation of public funds for cdiication

merely beenuse they, or the district in which they live, happen to he poor.
Fourth, quite in contrast to the dire predictions in a number of newspaper

articles commenting on Serrano, that decision does not mark the demise of de-

centralized decisionmaking ir favor of a mindless equality. The Supreme Court of

California has not mandated cqual expenditures per child for every child in the
State, nor has it interver.d to fix politienl prioritics with each conmunity, de-
ciding whether highwenys or schools or hospitals or police protection sheuld be
preferred. Rather judieinl reeognition hns been ‘given to' the indisputable: Local
control of eduention, as it is manifested with the existing strueture, is a hoax.
Poor districts do not choose to'spend less for edueation, they do not value eduea-
tion less, they do not prefer other municipal serviees. Poor distriets spend less on
cducation beenuse they are financinlly incapable of doing otherwise. Ironieally,
the districts which are willing to make the greatest sncrifices for the edueation of
their children, a willingness cvidenced by exorbitant {)ropcrty tax rates, are the
very ones that are penalized under existing State policies. ‘

- Finally, while Serraro addresses itself primarily to discrimination against the
poor in the meting out of edueation dollars, the beneficial effects of that decision
reach far beyond poor and minority group students. Children of all races and in-
come levels, living in both rural and urban communities, stand to benefit; for the
Californin finaneing schemie nob only preferred the wealthy hut also, in part,

.randomly distributed edueation funds neross the State. As the Supreme Court of
- California noted: . :

The coimmercial and industrinl property which augments o district’s -
tng base, Is distributed uncvenly throughout the Stete. To allot'mere
dollars to the children of one district than to thosc. of another merely
beeause of the fortuitous préesencé of such property, is to make the quality.
of n child’s education dependent upon the location of private comuner-
cinl and industrial estalilishments. Surely this is to rely on the mest
irrelevant of factors as the basis for education financing.

Simply stated, the (on'tuitqus location of iﬁdustry or the wealth of the neighbor-

- hood, like the frequency of sunspols or the incidence of bluc-eyed children, has

little relevance to the education needs and experiences of children. By rejecting
these criterin as constitutionally impermissible, the Serrano court has begun ' a
process which may ultimately render rational a funding mechanism which his-
torieally has been ireational. In any, event, in the iimmediate future both poor and

' districts will reecive a

middle-income students ntt.cndh)g.public schools in poor
more cquitable share of the State’s edueation resources. ,,

Beyond the Serrano decision itsclf ,it'is appropriate to ask what is likely to take
the place of the current finaneing plans which have been declated unvonstitutional.
How. will State. legislatures react? At the outset, the widespread judicial aceept-
ance of the Serrano result will remove many of the bars to reforin that have
plagued State legislatures. S ' o

- Powerful political groutp_s representing the reeipients of an invidious privilege
have, in the past, suceessfully blocked the ndoption of a school finanéing scherae
that would achicve o more equitable distribution of editention moueys. For exumple
tho Governors of Minnesotn and Penusylvania have propostd sigyifieant reforms
which have not been aceted upou by their réspective legislatures. Serrano has hroken
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the logjnm, and State le%islut,ivc bodies are now free to explore o wide range of
alternatives, subjeet to the constltutional limitation that they may not diserimi-
nate agninst the poor or children living in poor districts. _

What funding scheme will be adopted? It is difficult to predict, but the value
choices arc cndless: centralization or decentralization, diversity or uniformity,
compensatory cducation or absolute equality. A legislature may choose to alloeate
funds on the busis of the charncteristics of the consumers of the service, the
children. Particular skills and handicaps thus muy warrant additional funds.
Suech value preferenees may include the cdueationally disadvantaged, the artis-
tically talented, the physcially handicapped, or the emotionz'ly disturbed child.
On the other hand, a State leglslature may decide to make eduntion funds nvail-
able on the basis of fumily characteristics. If the family is poor, their poverty
could be treated as a shorthand for the greater cducntional needs of the children
in the family. Indeed, as Professor Coons has suggested, the famlly could be
designated as the administrative unit for purposcs of recelving and expending
cducation funds, or dollars could be allocated to school districts, em loying the
expressed preferences of the individunl families in the district as the relevant
criterion. ‘ :

Another alternative for financing the public xchools which could be adopted in
the wake of Serrano is an assigninent of funds based on the charncteristics of
cnch school district. Obviously, & wenlth classification would be nvalid, but such
factors as the number of pupils, the number of sehools, the willingness to make n
tax cffort to raisc education dolinrs, and the degree of racinl integration within the
district could be considered. Bxtra dollars could be distributed to communities
where the cost of Kroviding cduentional services is appreeiably higher beeause of
high living costs. lso, urban communitics could be compensated for the extraor-
dinary burdens imposed on their fiscal resources by competing demands for such
municipal services as welfare, stroet, maintenance, and fire and police li)‘rotection.

Local control is not hindered by any of these inhethods of funding schools. The
formuln for distributing dollars to districts is not dispositlve as to the issue of
how the funds will be spent. A familiar parallel may be drawn from Title I of the
lilementary and Secondnry Fducation Act, which allocates moneys under a formula
bused on the number of poor children, and which, nonctheless finuneces services
for all educationally deprived children living in cligible attendance arcas. Thus
the funding remedies which will flow from the Serrano decislon arec compatible
with any legitimate State interest In local initiative and in the decentralization of
authority. For oxumgle, under nenarly all of the foregoing plans, the legislature
could allow local school distriots to make cducational policy choices and to
oxcreise broad discretion to fund and administer progrums. Alternatevly, the State
could require or recommend that distriots fund specific programs and projccts
such as bilingual education classes, speeial cducation classes, science laboratorics,
kindergarten olusses, or oafcterias,

The State could also compel loeal school districts to ruake dircet financial Fn.y-
ments to families, thereby enabling them to purchase educational services at both
public and private schools. The most likely- legislative response, in cficet a re-
affirmation of current policics, would be to maintain o mixed system under which
a portion of & district’s budget would be dévoted to State-mahdated programs and
the balance to locally initiated E)rogrums.

In view of its substantial, if not incrensing, contribution to local and State
school budgets, what should be the response of the Tederal Government to
Serrano? At o minimum, Federal education statutes should not attempt to ‘undo
the Serrano Tesult by allocating funds under formulas that Increase rather than
narrow the disparitics between rich and poor districts. Public Law 874, which
allocates funds on the basis of the number of residents whollve or work on Federal
land, often has’ preciscly that impact, and it should,bc,gmcndcd to take into
account the wealth of the reciplent districts. A further stey ivotud be to strengthen
the formula for allocating Tit‘c'l funds so that districts withlow concentrations of
poor_childrén ‘would no longer be cligible for assistance under that act. Finally, if
the Congress and the IExéecutive are serious in their cfforts to dlmlmsh‘,intcrdistrict
resource disparities and to provide compensatory services to the cduentionally
deprived, district wealth equallzation should be made o prerequisite to the impo-
sition of Federal funds. Under presént practices, federally funded. survices are
labeled compensatory Or supplementary iv. poor: districts;-cven though those
services are readily available from local resources in wealthicr districts. Such
practices nre destructive of the congressional: purpose in enacting the Blementary
and Sccondary Edueation Act. P o C
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Once education resonrces have been distributed equitably among distriets, there
still reinains o great deal to be done; for the poor, notwithstanding the Serrano
decision, still may not receive their fair share. ndeed, thero is mounting evidence
that school districts allocate fewer dollars to schools in poor and black neighbor-
hoods. Lawstuits challenging intradistrict spending policies have been filed in a
number of cities, and in a reeont deeision in the Distriet of Columbia, Hobson v-.
Hansen, n Federal district court reaffirmed its earlicr holding that such invidious
discriminations between rich and poor, and black and white, violate the [4th
amendment of the U.8. Counstitution. Thus far, the Fedemml Government has
waivered in its support of these efforts. In February, 1070, James Allen, then
U.S. Coinmissioner of Education, issued guidelines to chicf State school officers
requiring that local funds be allocated equally between schools in rich and pooy
ncighborhoods as n condition of cligibility fer Federal Title I funds. The Congresg
swiftly reacted, and in Apnl, 1970, these so-called “compnml)ility” guidelineg
were suspendc(i for a period of 2 years, Sinee this congressionnl action, the U.S
Officc of Education has done little cither to encourage districts to equalize ex-'
chditurcs voluntarily or to prepare for the period heyond the 2-vear suspension.

f the Serrano decision is not to be emaseulated at the district level, it is impera-
tive that the Congress reconsider its eaclicr nction and amend the Elementary
and Sccondary Iidueation Act to require loeal school districts to cstablish a
basic comparability between schools, ad that the Office of Education aggressively
and conscientiously, enforee that poliey-.

_As a final note, Serrano v, Priest represents a timely and ambitious judicial
cifort to resolve one of the many crises in American edueation: it is not, however,
in any sense, o general solution. Mere infusions of dollars will not insure n ereative
and stinulating school environment, or nourish a healthy diversity in cducation
offerings, or dispel the fear.and paranoinc concern for order and silence which
pervade, the public schools. Nor will such dollars be immediately translatable into
programs which will raise the achicvement levels of the educationally disadvan-
taged, .or the non-English speakiug, or the physically or mentally handicapped;
for, in .truth, we know precious little about the workings of. the educational
process. What is neceded is qualitative as -vell as quantitative reform. In short,
what is needed is innovation and experimentation. If the financinl burdens of
supporting the present school systein or the attitudes of local school administrators
maka locally. supported innovation and experitnentation unlikely, as I belicve
they .do, .then the Federal Government, through the U.S, Office of Education,
should take the initiative. The Office of Education should be at the center of the
movement for improving the quality of American cducation, and not merely a
conduit for providing nore of aw same—and not much more,

““Schator MoNDALE, Thank you very much. I ‘appreciate that most

useful statement. e
Mrs. Carey? .= . o oL

_STATEMENT OF MRS. SARAH CAREY, ASSISTANT DIRECTOR,
LAWYERS COMMITTEE FOR CIVIL RIGHTS UNDER LAW

* Mrs, CArEY. Thank you. My point of view in discussing the Serrano
decision 'is ‘that of an organization that has been ‘coordinating and
stimulating similar kinds of lawsuits around the country, and in
many cases béing involved in litigation ourselves. e
- I think at tlie outset I should state that the impact of Serrano has
beon absolutely. phenomenal, . In ‘a way that far exceeds the limited
nature of the decision. It is, as the professors have pointed out, n
decision of the California Supreme Court, not the U.S, Supreme Court.
It will apply to California only if it passes a whole series of remaining
judicial proceedings, - ' o

Yet, despite these various restrictions, it has had at;least as much
impact, if not more, than a number of the major U.S. Supreme Court
dedisions in past years. o ~ :

I think, trying to explain ‘the reaction—vou have touched on it
carlier, Senator—that the whole spirit of this Nation has been that
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we are committed to a universal, equal form of education that hielps

all children, poor or rich. And then, suddenly we find out through this
docision and the resultant publicity that, in fact, we are not doing that ;
we are, providing education resources very much along cluss line: and
discriminating against those who need it the most.
That is just,a preface. : ‘ o
The Serrano decision has been a real mindblower in terms of the
issttes it has raised and the activity it has provoked, legislativo and

legal.

SrmiLAr Surrs FiLep 1N 26 STATES )

At our latest count, wé figured that something like 43 attorneys in
26 States have cither filed or are planning to file similar kinds of law-
suits. There is-n great danger, as Professor Coons has mentioned,
that some of these suits will not be adeqintely prepared and could
prejudice the consideration of ‘the issues by~ the Supreme Court.

Senator. MonpaLE. Therg is.a conference scheduled on October 16.

Mrs. Carey. That is.a conference the lawyers commniittee is spon-
soring, and we are trying to pull together—— IR

Senntor MoNDALE. In Washington. oo

Mrs. Carey. That is right. But, as you probably know, lawyers are
difficult to control. They hide behind their clients,

Senator MoNDALE. I was once a lawyer myself. o

~ Mrs. CaRrey. 1 would like to point out that our feeling is that the
Serrano case has raised more questions than it has answered. It is very
exciting in that respect, in terms of ushering in an era of reforn that
will challenge the educational.cstablishinent. -

Many: of the questions that it raises are touched upon by the other
suits that are now pending. I would like to just briefly summarize these
questions, and then run “through the three major. categories of law-
suits that are now pending, so you have an iden of some.of the issues
being, presented. . . e C
' ' ' TurEE MaJor QuestionNs RA1SED . i

~“Sérrano st a negative standard. It did not say what the State had
to do. It just said what it could not do; and, in so doing, it raised n
number of very complicated questions, including wha't ought to be
done about the property tax. . =~ o
“Pmhe! decision does not invalidate the property tax, but it requires
that if that tax is.to be retained, the distribution of the incomne gencr-
ated by it must be reformed. This probably cannot be done unless the
manner in. which' the, tax is collected is also reformed. * .

“The second major question is:' Shiould ‘'s¢hiool districts be redrawn?
The Serrano’ decision indicates thiit 'as long as the inequalities in
fesotibce allocation’ among districts are’ corrécted, there is no need to
alter present district boundaries.” ' o o

Senator MoNDALE. 1t could well be that that judgment, if sustained
would have a bearing politicilly in the long run about how school
district, lines are drawn. L et

* Mrs, Carsy. That is right. In a.number of cases. nmyypmding, the
plaintiffs requost redistricting as a means of sharing the wealth among
various units of government. .. R PR LT

The third one is—well, 1 guess, Professor Yudof has really taken care

of this issue—how can intradistrict discrimination be, prevented, once

g2
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the money gets handed down by the State, assuming the State corrects
its allocation pattern?

And then finally—and this is an issue the press has ignored totally—
if education is a fundamental interest, as the Serrano court declared
it to be, what flows from that? o

In the criminal area, where the right to an adequate defense, has
been declared a fundamental right, the Supreme Court has held that
the State has to put the defendant in a position where he can actually
fully exercise that right. This has been translated to mean if he is poor
he must be furnished defense connsel; his trinl transeript must be
paid for; and he must be given other support to put him in an equal
position with more well-to-do citizens.

Serrano DectsioNn DeaLs witH Fiscan Equirry

Senator MoNDALE. As I understand Dr. Coons’ interpretation of the
Serrano case, the court specifically was not asked to deal with the
question of need; they were asked to deal with the question of what
he ealls “fiscal equity.” So in no way does that deal with the need
question. But there have been two cases, in Virginia and Illinois
which sought to deal with the fairness principle, the need principle
and both were lost. ‘ '

Mrs. Carev. 1 un getting at it from a different way. The Serrano
decision did declare education to be n fundamental interest, and it
said, as'a result of that, we have to do certain things with the way we
spend money for education, But there are a whole lot of things in
different dircetions that flow from the finding of fundamental interest.

In other lnwsuits which raise the point directly—which this case
didn’t—it may well be that you will find fundamental interest inter-
preted as requiring whatever kinds of support a student needs to
excrcise thnt interest, the same way a criminal defendant may need
counsel, The student may need transportation, he may nced lunches,
or special instructional aids. S

Senator MoNpALE. I understood Dr. Coons to say he hopes no one
would bring a lawsuit of that kind now. o

Did 1 understand you correctly?

Dr. Coons. Yes, sir. '

Mys. Carey. Dr. Coons does not want. to have Serrano fouled np

on its way to the Supreme Court, - Lo
Senator Monva L, That is going to be quite a conference in October-.
Mis. Carey, Ultimately, 5°or 10 years down the road, there will be
cases that flow from the fundamental intefest interpretation just as
‘ there have been'in the voting rights and critninal defensc areas,
} To gev a little. more specific_ on these questions, I would like to

outline the kinds of cases that arc now pending,
QuesTions oN. ProperTy Tax' . "

; In the property tax area, there are a number of ‘suit$, a whole line
of new law,ithat in cffect are ‘challenging the way jurisdictions assess
and administrate their propérty taxes. As you probably ‘khow,
nationwide around half of school funds are finded througli'the jirop-
erty taX, The tax generates' $33 billion, swhich makds it’scéond only
to the Fodert! income tax' atid the Social Security tax. And yet; the
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manner in which it is administered in most States is an outrage. It ;
is steeped in corruption and subject to tremendous political abuse.
Even though State constitutions generally define the level of re-
; quired assessment, this varies tremendously locally, so even though a
? ‘State may require in its constitution assessment &t full market value,
the local assessors will be assessing anywhere from 5 to 10, to 25
percent of value. o ’
Many States—and Ilinois, Indiana, and Wisconsin are among the
worst—have such a proliferation of assessing districts, with elected
: assessors who are untrained and unserutinized and unreviewed by
1 State agencies that they are liteeally tied into the local political
system which negaces cffective nssessment. Further, the number . of
tax exemptions granted have gone way out of control. .. |
In Boston and in other major cities where the oxempt private and
public property cuts severely into potentinl tax bnses——t{w loss that
, results lfrom this maladministration of property taxes hits the schools
| the hardest, although it affects other local services. L
i, The National Lengue of Cities and the U.S. Conference of Mayors
i

has estimated that maladministration of the piroperty tax costs the
cities between 30 and 50 percent of their total potential revenues.

"This could mean that—in a city like Newark, the loss through the
city’s fuilure to administer the property tax properly is greater than
the funds it gets through Title }, KESEA. So the Federal program, in
coffect, is merely muaking a dent in the misfeasance of local:officials.

In regard to the cases that are pending, -there is a major case in
“Pexas involving as plaintiffs theschool districts of Fort Worth, Dallas,
and Houston. These school districts are claiming that the manner in
which Texas assesses taxes is so divergent, from district to district,
that they are being assessed at three or four times the amount of ,
neighboring districts—which are being assessed below the statutory
level. That, since the State contribution to the local schools depends
on the value of the property assessment in the district, they are getting
hit on the other end, too. More is being taken fromn them and less
‘being given back as a result of the way their propertics are being !
assessed. - Co L

They also claim that the tax exemptions from State and Federal
Puildings in their jurisdictions—and these are facilities which benefit
the State as a whole and not just the locality—also cut unfairly into
their revenues and discriminate against them. by imposing a- higher
tax burdeén. - ‘ O e S :

The Fort Worth case is before a three-judge Federal court in Texas
“and has survived a: motion to dismiss; presumably it will be decided
sometime this {all;’It points up very directly the second phase of: the
Serrano effort: A State may tako thé step that California appbars to be
| taking, of cleaning up the mannerin whiclr it distributes its revenues

once they have been collected, buty unless it also cleans up the way in
which the revenues are collectedy it will be hit by ~a isecond - equal
protection suit down theroad. '/ - A

“M'his simmer in June & Federal court in' Alabamg’ considered a
similar issue. Schoolehildven in that case‘clnimed that inequities-in the
administration of the property tax—from 6 percent-of market value
to 26 percent of market value=deprived 'them of I‘much:‘needed‘re-
sources for their se¢hool. In utlier words, bécause the State hssessors
were not following the statutory level of 100 percent,. they ivbre;ih i
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cffect, cutting into the school budget by severnl million dollars, This
was the first case to hold that under the Federal Constitution that
kind of divergence in the adrainistration of property tax violates both
the due process and the eual protection clauses. _

The property tax reform effort is & movement that must be watched.
It is really another part of the kind of thing Serrano is trying to
accomplish. ' '

Questions oN ErreEcts or REVENUE SnaRING

I think without going into it too specifically that there is ciearly a
Federal role in this arca. If the Federal Government is going to accept
some form of revenue sharing, then the funds generated under that
program should not be handed out unless the Statss are willing to
clean up their own tax mess, and, in cffect, reform the property tax
and other laws that generate taxes. : o ‘

As I understand it, neither S. 1669 or H.R. 7796, the special revenue-
sharing bills for education, includes any such provisions at present.

Suirs SEEKING REDISTRICTING -

A sccond line of cases, which is of tremendous relevance to where
we go in education and what happens with school finances, are the
suits that are secking redistricting. These,suits have two goals. Some
of them have a fiscal poal. The plaintiffs are asking that their school
district be merged with o richer neighboring district in. order to share
the wealth. These suits have a second goaf sometimes, the separate,
distinct goal of seeking desegregation of what have become . racially
sogregated districts, . Co

While Serrano promises to eliminate cconomic distinctions between
tich and poor districts, this line of cases seeks to redraw districi lines
altogetner, so. you.can merge rich white communities. with poor
‘minority communities. As far as school reform movement is.con-
cernod, it seems.clear these suits can only provide a temporary form
of relief; sooner or later there is going, to have to bo an overlmulyof the
State laws to provide for a greater State contribution. But in the
short run the suits may help integrate the poorerschool districts with
their richer neighbors and get some additional funding into them; .

To touch on the cases briefly, .one of them is pending. in. Federal
court in Texas: Rodriguez v. San Antom’o Independent School District.
In the San Antonio arca, the school districts fmvc been drawn with

reat skill so the Chicanes are in one.area and the whites ave in.another.

he suit.alleges that.the higher.the white population, the more money
available. They are asking for alternative re\ief, either a correction of
the fiscal distribution at the State level, or redistricting. so. that the
Edgewood - School - District,: in which . the plaintiffs. live, would. be
merged with a nearby richer district. P C e

Senator MonpaLE. I .think they. have something like .12 school
districts within the city of San Antonio, each separately funded. And,
in addition, the city fathers ]l)ut «ll the public housing in the Edgewood
School District. They . ars located next to an Air Force base. 'The
children all go by Edgowuod, they go somewhere else with their impact
aid. The superintendent of Edgewood testified before us.

- Mrs. Carey. The San Aitonio case is.probably one of the worst ones.
But it is clear the power to develop sc{:ool districts has been greatly
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abused, in the sane way zonin laws have been exercised to exclude
poverty sectors or predominantly minority scctors.

A socond case that is presently pending is the one in Richmond,
Va., which T am sure everyone fins read about. This is a case that
follows an initial order from a Federal court ordering the city of Rich-
mond to desegregate its schools. The plaintiffs came back a few years
later and sui(ﬁr“Court, we cannot desegregrate; the only way we cau
offectively integrate is by merging with the. counties.”” The courts
brought in the surrounding counties as defendants and is presently
considering a metropolitan redistricting scheme. The Richmond case
alleged both racial Jiscrimination and the discriminatory exercise of
State districting powers which resulted in the distribution of school
rosources of an unequal basis. There are several similar suits, one in
New Jersey, Robinson v. Cahill, ' ' o

"Phere s one pending in Hartford, Conn., Lumpkin v. Dempsey,
where the city of Hartford is claiming the only way you can integtate
education is Dy reaching into the surrounding counties.

In Wilmington, Del., and Grand Rapids,. Mich., there are . suits

similar to the Richmond suit, where an initial desegregation order
was granted, .and the plaintiffs came. back for turther relicf, saying
it is impossible to. desegregate unless we join the surrounding areas
as defendants. . T e
'Senator MonpaLg. Do you: think those cases are likely to be suc-
cessful, in - the absence of ovidence of discrimination and segregation
in the development of the lines themselves? . - ... -
Mrs. Carey. That is the issuc that is being litigated, whether or
not, there was discrimination in,the drawing of thoso lines. Of course,
the Detroit case, from what the press says—which may or may not
be accurate—seemed to find there was State action in the: zoning
practices and the way that resources were allocated. .- y
. Senator. MONDALE. Within. the, district?. . . B
PR ‘. ) e i : :
U MprropoiitpN DESEGREGATION CASES . ..

v

‘ -"]i ‘;7 iy e Crp e ity L ' ! L .‘4-. N )
Mrs, ‘CAREYi,\Nl‘l}hll‘l the'city, But also suggesting the only way—

the State has:the power:in the ‘entire metropolitan, area, naturally,
gince it controls eilies and can'take away their powets and give them
additional power. But thapcourt seemed to bc,snying”.tlmt:thé State
is responsible because tho situation resulted froni the'delegation of
its zoning and financing, powers. S v
The metropolitan desegregation casts, which are' also growing in
number very rapidly, raise important questions that relate to Serrano.
Among these, nre—and these are questioris, 1 think, thé committen
should consider—have the States overdelogated' théir ‘districtin
powers in such a manner as to becoine unwitting accomplices to loca
diserimination? Can the districting mess be cleared up by a simple
reallocation of rosources?- Will the Serrano principle, with its elimi-
nation of economic distinctions between districts encourage in arcas
of de facto racial segregation a system of separate but equal schools,
in effect ignoring the principles enunciated 15 years ago 1n Brown v.
Board of Iducation? Can the schools be cqual if they are racially
segregated? And, finally, will the remedies fashioned on the basis of
Serrano include integrated classrooms as part of thie definition of

toqualization of resources’?
‘w’ .
GAL
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These are all questions way down the road. But, in the twe lines of
cases, each take cere of only part of the problems. Serrano really does
only get at the fiscal problem, and the metropolitan descegregation
ones get at the racial issues. Tt would seem, unless the two are combined
in some manner, we are not going to fulfill our constitutional principles.

Some of the language in the first Hobson decision, I think, illustrates
the problem that Serrano could lead to, of separate but equal schools
where you would make funding, the allocation of funding sufficiently
equal to meet the constitutional standard, and yet the communitics
would still remain segregated. * - A

The final line of cases I wanted to touch upon very briefly are the
remninin§) school .cases which more or less seck the same goals as
Serrano. Professor Yudof has already touched on the intracity suits,
and there is one in Ciicago, one about to be filed in San Francisco,
and another about to be filed in New York. Intracity discrimination
is, again, a pattern across the country. These cases all reflect very
real personal situations. : -

ri

~ REraTioNsHIP OF WEALTH TO EDUCATIONAL ACHIEVEMENT

There are, among the post-Serrano cases, cases that are going a
bit further in terms of raising additional related issues. The case
. filed initially. by the Detroit School Board, which was dropped—and
\ i which we understand is about to be reinstituted—attempted to deal
' : with one of the questions raised by Serrano, which is the relationship,

i if any, that wealth has to actual educational achievement.

: - T think many of the journalists raised this question. If you keep on
increasing the money, can you really make a difference in education?
Aren’t these children so disadvantaged that pouring more money
isn’t going to make any difference?

Well, the Detroit case tries—through a massive study based on
Michigan school data—to show that there are very direct correlations
between the resources provided to a school, the background of the
children, and educational’ achievement. There are figures showing that
educational achievement does at least correlate with the money
invested. And, finally, the study shows the relationship of all of this to
carcer opportunitics. As we understand it, this case is goi 1g to attempt
to bring to proof—— o ‘

. Senator MoxpaLE. Where is that case? Did I understand from your
testimony that the plainstifi’s case in Michigan was dropped?

Mrs. CarEy. It was dispmssed for lack of prosecution, but it is going
to be reinstated. o

Senator MonnaLE, This is the Urban Coalition case?

Nllrs. Carpy. It is the case for which the Urban Coalition did a
study. B ' '

' Se)nntor Monpare. Yes, T read the study. T thought it was going
forward. I was surprised to hear it had been dropped. :

Mrs. Carey. Detroit got so involved in other issues that the
school board did not pursue it. ' )

But these suits are going to be moving ‘into sonie of these areas of
proof that raise still more uestions. ‘ ‘ o

Basad on this background, I would like to suggest a number of
actions that the Federal Government should consider.
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There is, from our point of view, a tremendous need of research and
hard date on which to base the various remedies that ere being
recommended. Such questions as the cost of municipal overburden,
the differentinls between city and suburban areas, are not too diflicult
to answer. The ACIR has taken care of a lot of that. But there ave
very basic questions about the real costs of educating children that
nobody knows about, and perhaps it the Office of Education could
develop a 5- or 10-year research plan that could direet itsell to this
problem, it would help_tho results of these cases.

Senator MonpALE. I agree that we ought to have a much better
and more sophisticated program of rescarch and experimentation. Bub
I think, if we have a 10-year plan, the Congress would await the
results of that study before it helped schoolchildren. There would be
one moro generation down the drain.

Ngeep LoNg-TErM COMMITMENT

Mrs. Carey. Some form of long-term commitment. The perform-
ance contracts,. for example, that some cities are turning to veally
should be watched closely from the Federal level so that other States
can benefit from them if they actually work.

Senator MoNDALE. I agree with you.

Mrs. Carey. The present measurcments are also focused so much
on the speed, on the efficiency with which the child is moved, through
the systom rather than the end result, the learning.

As I think has been touched upon by the professors, I think that
a lot of things ought to be done al[)ou.t itle I.

If the Serrano movement really takes fire and the legislative
renaissance that Professor Coons has predicted takes place, there is
clearly going to be a gap soriod between the time when the States
assume thelr responsi i]itles and the present. During that time
Title I really should be used to help ina{ie up the differonces in the
needs of Yoor students in the inner city.

Beyond that, if the States do roally correct their financing schemes,
Title I should probably be used as & source of funds for continuing
experimentation with regard to the educational needs of the poor.

An additional action that we have kicked around that might be
-usoful at some point—would be some kind of special Federnl legislation
that would give individuals the right to serve as enforcement tools in
sceing that the States comply with the equal allocation of resources
requirenicnt. We felt perhaps somothing along the lines of the Votin
Rights Act, that would put in the office of the Attorney General anc
in the hands of private individuals a right to enforce compliance with
the constitutional standards established by Serrano. I L{link that is
quite a way down the rond, but those kinds of enforcement efforts,
whero you allow private individuals to do what the Federal Govern-
ment may not do, even though it is its duty, are really tremendously
helpful in moving in this kind of area.

no final comment. We have found in following these suits that

many of thein are outrageously expensive. Reform litigntion, partic-
ularly litigation that is massive, can be extraordinarily expensive.
Legislative action is {far more efficient, less patchwork, and really can
do the job faster. -
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Just to give you a specific example, the suit that was brought in the
District og Columbia to enforee the initial decision in the ZZobson case,
that is, the followup suit, has cost, if you include attorneys’ fees, some-
where around $200,000 to $300,000 for the appellants alone. So that is
something that must be kept in mind. Marvelous as the constitutional
issucs are for lawyers, they are almost prohibitively expensive. ’

PREPARED STATEMENT OF SARAH C. CAREY

My name is Sarah Carey. I am an attorncy presently serving as the assistant
director of the Lawyers’ Committee for Civil Rights Under Law. I am pleased
to accept the invitation of the Sclect Comnmittee to discuss the nationwide imnpli-
cationg of the Californin Supreme Court decision in Serrano v. Pricsl. ‘

The Serrano decision shocked the Nation by demonstrating that the present
methods by which it finances public schoosl education represent, in effect, an
abandominent of the historical national commitment to universal, equitable
. cducation for all children. The court’s decision showed that poor children, those
‘ : who depend the most on public education as the means of gaining full participation

; in the cconomy and the socicty as a whole, are being provided educational

: resources substantially inferior to those provided the children of the rich.

; Californin is not an cxception. The Iaws which guide the distiibution of educa-
tion resources in the States today aic out-of-ddto’and grossly ineguitable. The
States have ‘desigriated local school districts, 'n hodge-podge:of self-created  and
irrationally constituted jurisdictions, as, tho basic financing units. Bach-unit-is
responsible for raising over half of ite,school resources through a tax,levied on
property, thereby tieing school finances to local wealth. The reinaining funds arc
provided through State “equalizing”’ grants which fail to take account of spiraling
school costs and shifting property values. "~ = o e otee T

These grants no longer aqualize and in soine. States they.even help, to .reinforee
the disparities between rich and poor districts.. The yesult is that in almost every
State in the Union there is n widce disparity of resources available to loeal districts
which bears no relationship to local tax cffort, cost levels or educutional needs.
In some depressed urban ahd rnral seetions of the eountry, thoe resottiees available
for the schools are so inadequate that public edittation—as it is. known:in -the rest
of the State—iy denied. " = . O o T LTV U S AU

The Secrrano decision is the first successfu] deeigion; to cinerge from. a national
law reform effort that has soiight in'a dozen of nore, Stated to"invalidate the

¥ ]

-

. i school finance laws on the grounds that'they discriminate! against, the poor and
minorities. Over the past 3} years,. an increasing number. of - these: suits have

sought to bring an end to this blatant forn: of .diseriminatipn. Parents, school-
children, and'school boards themselves have sought to achieve through the courts
the relicf that the State legislatures have peidisfently ‘denied thetn, =~ !
Thé Lawyers’ Committec had for'sévéral yedra guppdrtéd and helped evordinate
these cfforts to acliieve jndicial'reform. 'I'he:commitice: plans to-contimie thisrole
over the noxt.few. yedars in the hope that the, gaios.achieved. by the Serrano. de-
cision can be given national scofpc, On the basis of our expericpee to dale, T would
like to summarize the issues rafsed and the goals siipipor(éd by these dasés and lo
relate them to the Sérrano holdiig 77 07 i mn it T
. : . . i : HEREE by N N RS KT AP S

. Vi ) i :
v . Tie DReISIQN. IN SERRANOY, v v - : ogf b i

The law of thie Serrdno case at présent'npplics only o 1lhie'State of Culifornih
and even ‘there, will becomne binding only. after additional judicinl proceedings
have been completed. The decision holds that ungder the equal, protestion elanse
of the 14th amendment to the U.S. Constitution (s well as the California consti-
tution) education is o fundamental interest; and it forbids a State school fihanee
system that bases the nmount of money alloeated to the sehanls onthe Wealth of
the district in which the sehools are located. It doed not insnidate ay specifie way
of fiuuncing schools; it simply states what a finavee seieme may nol do. The
decision, in effect, raises a host of complex questions, opeaing the door to o broad
range of reforms. Among the important questions raised ave: g

What showld be done aboul the property'taz? The tleeision doed not invalidato '
the property . tax. But, it requires that if the property tay is retained, the
distribution of the income generated by the tax must he made morg, oquitable.
This goal cannot be cffectively achieved, unless present inequitics in the
assessment and collection of the property tax arc correeted. Thoso localities
where the tax is administered fairly and at full statutory requirements will
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.+, ‘have’a right.to claim that they have been. diseriminated against, in favor
.., of localities.where the assessment process is. grossly. below statutory require-
Lo oment8: . it o R L S L a
. .+ Should school districts. be redrawn?. Serrano states that present school dis-
... triets can bo retained as long as the inequalities in resource allocation amoug
.. -1them are corrected. If “the-present - irrational satchwork ,of -districts is re-
i tained—often reflecting local ._decision:to'eexcluéc._the poor..and .minorities—
it will be difficult to achieve: an.equitable redistribution of resources. One
. .~ way .of ‘getting rid. of these. inequities would be to redraw. district lines to
-.sc.combine :poor. ureus:,with.more,twcll_-toedo arcas. A limited number of larger
. :units would'not only. provide a better mix of resources; but would also create
. ~.a better scheme!for administration of the property.tax. ... - .0 .

. How:can intradistrict discrimination lo t)te poor. be prevented? .If the State
is compelied to cqualize its resource .allocations among, school - distriets,
there-is nothing. to 'prevent ‘the_districts from - favoring. white or well to do
ncighborhoods in their distribution of funds..In;fact, such .discriminatiou,

i ..notwithstanding the recently issucd Title I comparability, regulations, occurs
.. in most- major, gities in .the country.... " . .. S e
.. . .If educalion 1s:a “fundamental tnteresl’. as the Serrano court declared it lo
. : .be, what does this mean? In the eriminal law, where. the right to.a fair defense
_has:been held.- to be:a fundamental right, ,the,Supremc-E}ourt has held that
... therState imusti put-the defendant in a!position where he can fully exercise
.11+ that:right.If he is:poor, he must be furnished defense counsel, his trial trans-
.. -seript- must: be paid for, etc. Does this mean. in,the. ficld of: eduecation that
poor students mnust be given the extra resources necded to .provide a real
. Zequal educational.opportunity?. If so, what are. those resources? .Would they
-.:include:transportation to:school; meals during the schoolday, ;special instruc-

- -;itional programs-to:overcome -their, “disadvantaged’’: backgrounds, -ete.?
~The many:*lawsuits sceking to'bring Serrano-type reform -to other States are
posing th'eSe“-qucs'tio’lis:'und,"in‘-gth(;ir'd'emahds for relicf, suggesting some of the
uns'wcrs?‘:; 'l'l-: _-Iit'l;.h:ff." ':.y:.»‘::-"-:l IO T PR N Py pete ey .
SRR ‘”},‘H:'-"""'"’,'=THE‘PpoPERTY"TAxfs'Ul'rsg'«
e Tt DO ST PP S T R T DA R Ay L LA hL et e
i ~Over.half of school funds, whether State orlocal, ave raised through taxes levied
on: business; realy and' personal property. Nationwide the.tax generates $33 billion,
second only:to the:Federal'income and social'security.levies.. In most States, the
manner in whicli this' tax is-administered: is-an outrage. Even: though .State con-
stitutions generally preseribc the level at which property is to be assessed (33
percent of market -value, 100 percent of. market value, ete.). there are wide dispari-
ties._.in:.lopal,,z_xsscs,smcnt‘,’m@es’. Many States urc,diI\{idcd,ix;to"ﬁ"multiplic_ity'of
assessing districts (1,424 in Illinois, 1,009 in Indiany, ‘and, 1,834, in " Wisconsin),

each ,.wi,th...i_ts,s..own;.as‘sesslgr,.ﬂh_o. all too \th_cn,;;,s‘up"untra.ir'l‘é’d', ‘elected official

subjéet.to local politieal pressures. Many, States have granted exemptions front the,
property, tax  toiall. kinds. of organizations of, dubious social ‘usefulness;' others
through the diseretion of the localassessor, grant. substantial reductions to cor-
porations of great weglth. The losses.in revenuc which result from these practices
hit fhe;schogls the hardest - (they also. affect other services such .as police and

FY

Sanitation t0,81esSer degree). v oooow iyl i 4 G SR G e Lo
.- Fair, honest administration of the property tax; would increase the revenues of,

many;;school districts ,by; mmany  millions .of dollars:? It would alsoincrease the .

revenues,available. to the:States for redistribution to local school distriets. - .
ot In Fori. Worth-Independent; School Disirict v. Edgar, now pending before a
three-judge Federal court in Texas, the Dallas,; Fort ‘Worth,. and  Houston

' school. districts -are;challenging the, present ‘manner in which, Texas collects
. prope_:l_'_t'y,,t_qxesiforr.b_schopl,:pur yoses..as well. as; the. manner: in_which thosec
taxes are redistributed by, the,State. The plair tiffs.allege that théy contribute,
*" more; than their share; to, .the;State, school ‘fund :becausc,, their . property. is
<. assessed at-full . market value,. while. other .districts; are assess¢d ,af rates ‘as

s bt

low as 5 percent of market value. Since the State conljtrib,ut,ibn'.to;_lo‘cul
.- districts .increases as- the. district’s, assessed valuation declines, the; complain-

; .ing distrigisreceive,a.smaller, State contribution than do other districts where;
.. ; assessments. are carried; outimproperly 3 Fort Worth claims. to; have. lost
B e T SR T R VRS PR SR wiiiesit e geinbne wat Giiat B GE tariag NI
1 Many of the Nation's citios which are suffering the greatest fiscal decline have 30-50 percent of their
property exerapt. . . oo g RN " : : :
“'2 The National Loaguo of Cities—U.8. Conferonce of Mayors. has estimated ‘that- maladministration of
the property tax costs some eities 30, 40, or even 50 percont of their potential property tax revénue. - -
3 The suit also includes o chalienge to the formula which is used to determine the States contribtion-to,
jocal districts. Tgo, L0 tho DTTREIA RIS i s e e
(SR }
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$2,632,878 in school-year 1969-70, Dallas $5,395,487, and Houston $5,587,960.
- ‘Similar losses will be incurred as long as the present scheme is inaintained.
The suit also complains that tax exemnptions to certain State and Federal
propérties that are 'located ‘in-the plaintiff districts but that serve tlie State
as a wholé'impose undue’ tax ‘burdens on-plaintiffs. Plaintiffs seek: an-injunc-
tion'to bar the State from ‘‘assessing and collecting taxes on any basis that is
ot equal ‘and uniform” ‘and from distributing the ‘taxes “so assessed: and
collected ) .« on any basis that is not equal and uniform.” ." ::. - - :

The iinplications of the Fort Worth case to the Serrano decision are clear: a
Stadte'that secks to-equalize locil tax efforts, to require property-rich com-
munitiés to provide increased contijbutions to a State school fund that will, in
tum, be used to support property-poor communities, will face a second set of
equal protection challenges unless at the same time it equalizes the manner in
-which'its' property taxes are assessed and collected. In faet, whether or not
Serranois upheld, a- new:line of ‘legal decisitns will, hopefully, require the
States to clean up their property tax administeation.- - = 7
Russman v. Luckett, et al. (391 S.W. 2d 694), brought by taxpayers, schcol-
children and their parents held in 1965 that-the practice of Kentucky assessors
of varying assessments anywhere from 33 percent to 12-1 percent of market
valiie; when the State constitution required-full assessment was invalid and in
clear violation of the Kentucky constitution. The court pointed out that not
only did the assessment system deprive the school districts of direct revenues
but it also affected their tax rates which under law were based in'part on the
- assessed value of the property. Similar suits have been brought successfully in
" other States. - E : T o
In the case of Lee v. Boswell, decided in June 1971, a Federal court (N.D.
Ala.), held for the first time that inequities in the administration of the prop-
erty tax laws which varied from 6.7 percent of fair market value to 26 per-
cent* when the State constitution required assessment at full market value,
violated the due process and equal protection clauses of the Federal Constitu-
tion. The court struck down as vaguc and lacking in standards, the provision’
in the Alabamna code which allowed county officials to determine local assess-
ment rates. It found that the practice under attack caused direct injury to
businesses which were being taxed at the higher rates—and thereby suffered
- o, loss of property—as well as to schoolchildren whose school districts received

State assistance based on a fixed: percentage of the:State’s property tax-

revenues. ‘Underassessment; the children: alleged, had seriously cut those:
revenues. < - S SR : ST
These cases demonstrate the importance of overall property tax reform to any

restructuring of the school finance systems. They also suggest a number of -ways
in which the Federal Government might expedite that reform. = = -~ =~
The most important step would probably be to'condition any Federal revenue

sharing that may be approved on reform of local property tax’administration. The

conditions should establish specific criteria’ Such -as: reduction of'thé number of

assessing units (to meet federally established standards); appointment of assessors
who meet special qualifications and receive periodic training;’a’strong State

tax commission, capable of assessing complicated properties directly and"over-
seeing local operations generally ; frequent reassessments in‘'areas where property-

values are in transition, et¢. These requirements are particularly relevant to

special revenu¢ sharing for'education.'At present 5./1669 and H.R. 7796 simply:

combine’ the existing categorical grants for: education”into ‘six 'main ;areas’ and
require the State to develop a plan showing how the money ‘will 'be spent. They

do not imposé. any new réquirements on the'States: - e

" Another step ‘might be ¥Fedeéral assistance to ‘localities in*which major Federal

tax-exempt ‘installations are located; Professor ‘Coons:suggests ‘that the Federal

impact aid prograin which provides grants to 'school diséricts having a substantial

number of children from families working on Federal inistallations, will no longer

be necessary becéause such ¢osts will'be' distributed stateivide ‘if ‘‘equalization of
T e S N L

tax effort” 1s'adopted:. 7 = : : i .
" Under his equalization forrmula, the cost of State'tax exempt institutions ivhich
impose heavy burdens on'the districts in which they are located will be similarly
absorbed. It is important’that some telief' be ‘proved to compensate districts for
such State and Federal facilities whose benefits accrue to the entire-State-and

i

4

[ AT A [

F ¢ The conrt found that urban areas tonded.to have higher assessiment ratios-than other areas of the State.”

If this pattern holds true in other Stnteshlt would mean that urban areas are doubly prejudiced: more mongy

tax; and less s returned to them by the State becguse of unfair finance laws.

an from richer aroas because of maladministration of the property’
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not just the’local district. Anoﬁher'appfoach might be' t_o:'t'i‘zi.nsfquh‘,‘ impact aid
from a system of grants to school ‘districts into o system of grants'to the States,

available oily to those'Statés which have- taken steps to equalize 16¢al’tux hase.

. , HE REDISTRICTING SUITS . © 10 o e
. B co ) o I : T S L L R PARY
The second important line of cases of relevance to the,Serrano. decision is the
redistricting - cases. State laws generally cmpower local -areas’ to incorporate or
otherwise constitute themselves as school districts. This:power. has been exercised
in many urban areas.to deliberately exclude.poverty sectors,which would dilute
the tax base and/or sectors in which racial minorities reside. A number-of lawsuits
have been filed to compel the States to exercise their districting powers on a more
rational basis; and in a manner that will not prejudice the poor and-minorities. .
While the Serrano decision promises to eliminate - the economic distinctions
petween the poor and rich districts 8 this line of. cases seeks to redraw district
lines in a manner that will merge rich/white and poor/minority communities.
The most likely benefit from these suits will be.increased racial integration. As
far as financing is concerned, they may provide temporary improvements for the
poor school districts but they do not insure overall fiscal reform. - S
In Bradly v. The Richmond School Board, now pending in Federal court for

the eastern district of Virginia, plaintiff schoolchildren and parents allege
that the state school boara has violated the equal protection clause of the
14th amendment by (a) exercising its districting powers to create a racially
segregated school system and (b) by unfairly and without justification distrib-
uting educational facilities, school resources, school construction funds, ete. in

a manner that fosters racial containment and provides preferential: treatment

to predominantly white schools. The requested relief is a merger of the pre-
dominantly white schools in Henrico an Chesterfield Counties with the pre-
dominantly black schools of the city of: Richmond and the development of a
plan.of operation that distributes pupils, and educational resources equally:
This suit follows an earlier. court decision which held ‘that the city was
segIregating its schoolchildren within its own boundary: . - i T

n Rodriguez v. San Anlonio Independent School District, et al: (W. D. ‘Texas)

o Federal court«is being asked to declare -unconstitutional the. system - of
school financing and districting in: San Antonio and Bexar County: Texas.
Edgewood Independent School District, where the plaintiffs reside, is com-
posed of 90 percent Mexican-American’children. Despite 2 comparable tax

- effort; it spends $290 per year for each'student, while ncizhboring Northeast

. Independent School District, & white district, spends approximately $475 per
year. The plaintiffs allege that in -the San ‘Antonio area, where. there is'd
multiplicity of local districts, “the lower the percentage of ‘Mexican-Ameri-
cans in-a . . . school district, the higher are the expenditures per student.”
The plaintiffs ask for a reapportionment of “school funds in .2 ‘manner that

will provide “substantially equal publicschool educs’ional opportunities” for
their district or eiternatively, the abolition of present school boundaries and

* the drawing of new ones so-that ““the property values in each of the resulting
school. districts” will be: ‘“gpproximately equal with regard to the value of
taxable property per schoolchild.”” v ¢ T S A i
Other casesraising the question of redistricting include: .. .%o, . i
Robinson v. Cahill (pending in New Jersey State court) which asks that the

State legislature be given a reasonable time to reapportion the school districts

and that, the court make appropriate apportionment, of State funds if the
-legislature fails to act'(there are also charges of racial discrimination); «

- “Lumpkin v. Dempsey, pending in Federal district court:in Hartford, Conn.,
‘challeénges:the present State ‘districting ‘scheme ‘which  bases school district
boundaries ‘on local-town’ boundaries with’ the result that the races: are
se%regated. R R R P e Eoned
uits in:both: Wilmington, Del:;-and Grand apids; Mich., have been'filed

to enforce earlier court desegregation orders. These recent suits. seek further
relief ‘that’ would: extend - beyond metropolitan boundaries - to::include. pre-
dominantly ‘white counties.t - S T O KRR

[

LIS RAN TR

- s Serrano opens up two opportunities: the 'pooi'-'\i'ill e able to'develop theif own quality 1sehools or, cotle

%givably; the surrounding districts.will receive enough support.to absorb the additional costs of educating

@ poor.

¢ For more information on motropolitan desegregation suits, contact the Center for “Natioiial Policy

Review, Catholic: University Law School, Fourth (und Michigan:Aveonues, NE; Phone 202—832-8625: i -
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In Detroit, Mich., a decision was handed down in Federal court- yesterday
-... which found that the city schools were segregated as a result of State laws
. and.private practices, The judge stated that merger .with surrpunding subur-

ban districts would be considered in' drawing up a relief order.

These cases which are being filed with increasing frequeney raise questions that
have important implications for the issues presented in the Serrano decision. These
qllestions‘merit‘close scrutiny by this committee. For example: have the States
“overdelegated”’ ‘districting ~power ‘in-such a manner as to-become unwitting
accomplices to local disérimination; can'the districting mess be cleared up by a
simple reallocation’ of- resources; will the Serrano principle, with its elimination of
economic distinctions between districts encourage in areas of de facto racial segre-
gation a syStem of ‘“‘separate but equal schools,” in effect ignoring the principles
enunciated 15 years'ago in Brown'v. Board of Education,’ can the schools be equal
if they:are racially segregated;:and finally will the remedies fashioned -on the
basis of Serrano include integrated classrooms as part of the definition of “‘equali-
zation'of resources.” - o o e Two G T Tt :
“In'summary, the school finance cases, as presently formulated only:iget at part
of the: problém: ‘resource allocation: The distrieting: cases get at-a ‘second ‘part:
racial segregation:’ Only  when'-and 'if ‘the:two are combined- will‘we fulfill our
national commitment to a free, equitable system of public eduéation.* -
R S A Dl e PP R P T T T

_ ‘! " THE OTHER SCHOOL’'FINANCE CASES -~ ' '
‘-' . ‘.‘)-‘.' '(,( [ AL - ."':; 'A( l L Ai [ + ol .".’1.( B :

In addition.to-the property tax:.reform and redistricting: caies; several dozen
lawsuits‘are: pending .or:about to be: filediin. Federal. and .State courts to obtan
resource allocation relief ‘similar.to that sought in Serrano. (See.attached table of
currently pending, recently filed, and.contemplated lawsuits):....i: ... ... ..

- Twofinance.reform :cases- have been.dismissed in lower ;Federal, courts and
affirmed per!curiam:iby the. U.S. Suprome: Court. McInnis v.:Olgilvie brought by
Chicago parents and schoolchildren was so decided:in 1968 and Burrussyv. W tlker-
son, a suit- from rural Virginia, met:the same fate.in 1969.. Both of these! cases
requested relief which the courts foundito:be: judicially- unenforcegble. The sought
a redistribution of educational resources based on educational need without sug-
gesting -how. that. need should be determined.. Serrano.proposed a much simpler,
more manageable constitutional;standard: that simply.proscribed the dependence
of:school resources on local wealth: . iy:airr oo o 7, i e
.. The post-Serrano cases raise:a variety of issues and rely oun a diversity - of. legal
arguments., There is no need to deal with those which simply:apply Serrano to a
different setting.- Two cases, however,ideserve special mention. The first,;brought
by the Board of Education of. the, city of Detroit against the State of ‘Michigan (a
case whioh was.dismissed forack: of: prosecution- but which'is about .tp .be :rein-
stated).raises in the complaint the problems experienced by the city because of the
higher costs which it incurs in meeting.both the educational and other municipal
needs of: its residents, compared to:the:costs:in less 'urban.areas.? For-éducation,
these include material costs and salaryidifferentials as well as the.added ¢osts that
are incurred when:a school system,is dealing with disadvantaged children who
come:from backgrounds that:are often hostile. to educational goals: . Attorneys in
the case are prepared to demonstrate the latter costs and to prove.that unless they
are met, the children of. the poor:.will:be deprived of their right to education.
. 'Baséd:on-a:study funded by the-National, Urban Coalition, -the plaintiffs also
deal with the relationship between;educational ex enditures and ultinate educa-
tional achievement; an issue that has been brushed over or assumed in most of the
other cases-to date:.The data collected in the study demonstrate.direct correla-
tions between the income levels;of; students, the resouree. allocated totheir schools
(the poor get.less) ; their.educational achievements .and, finally their career oppor-
tunities. Thissuit could help to answer.the question raised by.Serrano:as to-whether
increased resource allocations will make any difference in educational -achieve-
ments..It could.also’help. to further: delineate the:concept: of: equal.educational
OPPOTLUNILY. - iine e o Y b el e ey e e
-~'The second ;suit; -Brown v.;Board .of Education;, a.-Lawyers’- Committee suit
presently pending in Chicago, challenges the manner in . whieh that city.distributes
its school funds among ricli and poor schools. Like the Hobson v..Hansen. casc
jpertaining to the District of Columbia, the Brown.suit attacks intracity discrimina-
tion, both in districting patterns-and in the allocation-of resources It alleges that
o Veotmlnoe, 00t trpeh o R SFPURE LTS ERU F T TN ot owel e cL

7 For.a rough plcture of how municipal.and educational expenditures for, core citiosvdlﬂe?r_ from nearby
suburban munietpalities, the Lawyers Committce has prepared a random comparison of thred major cities
(Baltimore, Boston, and St. Louis) with theirksuburbs. A copy of the comparison is attachod.
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the poorer, minority districts have systcmaticalli\; been given fewer resources. I
mention thiscase gaoly to pointout that unless both lines of reform are pursucd, the
Serrano victory may not reach its intecnded beneficlarics in the urban arcas. Similar
suits are being prepared in New York City, San Francisco and other citics. '

" L. B .l v A . : - . B N N N
T . Tur FEDERAL RESPONSE

sty

1
- e

The Nation is faced with an’ unprecedented opportunity to reform its public
school system. The fulfillment of that opportunity can be greatly expedited if the
Federal Government is willing to play an_ active leadership role. 1 would like
to suggest a few of the forms thit that role might take: . LT
77771, Thereis o great fced for. research and data to form the basis for the
‘various remedics that are being demanded in’ the school finance cases. Most
of thesc cases will require Statc legislatures to move in virtually unchartered
waters: For'cxample, most pcople agree that eqlgalizing'educatiorial- resources
~ will réquiire not simply an cqual dollar allotment’ ;per school district; but‘an
“allotment that fefleets local costs and th'vh'ryi'n\'g' demands on the local dollar
as'well ad the nctual cost of cducating Various groups of “children. The former
factor can be computed without, too ‘much difficulty.' However, no one at
present knows tlic cost of ‘educating childrcn—that is actually teaching them
to read, write, ct cetera, as opposed to simply processing them through the
school system. Sttt
The Office of Education should develop studics directed to this issuc and should
assess the effectiveness of perf ormance contracts and other innovations now being
adopted by some school systems to.relate teacher salaries to the learning progress
of the children.iA-10-year plan of research and development is needed to both find
new methods for educating the disadvantaged child and at the same time, to rclate
those methods to dollar outlays. s g
- Research should ulso‘:bp?dirccted torsuch itcms as: The relative merits of school
finance reforms that have already beén proposcd and/or adopted; the rclationship
between ceitrilization of financing ‘and decentralization of control, the effcctive-
ness. of geographically: large school districts in comparison to a multiplicity of

zmallcr distriots—and other similar questions that are raised by the Serrang
cCI810n.  5i¢ i e RE T (O AU
X 2. Special aid to the schools attended by. the. disadvantaged ‘should: be
... provided hy-a greatly enlarged Title I ESEA progr,am,gat‘-‘ cast until:the
" States restfucture their financing schemes to provit e‘silfﬁcie,nt.,rcsbﬂi;tcéfs'-.tq
» ~meet the special cducationalineeds of the.poor. Beyond that point;(if it
ever oceurs) Title I should be rélied upon-as a continuous sourcc of fundd for
research-and development of new ways for meeting-the educational nceds of
the pOOl'.a Jazead 5ol 1BIST e faTiey 5 Th nap ot et
Finally, if TitleLis substantially enlarged.as we have recommended, the Congress
should consider muking funds available only to those States which take steps to
reform’ their statewide school financing formulac to meet the Serrano standard; A°
phased séheéduling should be developed recognizing the difficulties of achieving
full fiseal reform.;,..w . ¢ €3 fnh o vt
3. The Congress.should consider special Federal legislation that will give.
force to the constitutional ruling that cducation is & fundamcntal,right‘_ix_x,
_much the same way it gave force;to the judicial decisions of ‘the'1950’s per-
- taining itoithe exereise of civil rights and to the decisions of the mid-1960’s
_clevating the rivilege of voting and participating in-the political-procé"s's* to
2 fundamental right. Such legislation might grant a special private right of
action in-Federal court to challenge the conduct of State officials in their
administration of laws pertaining to school finance. Or it might createrights
running to private individuals’in the cnforcecment of the ‘new"',cfbtiditio'ris",that
. have bcgn?;qroposcd-above for:Fedecral grant.programs..In doingso: it should
provide:for 'the recovery of attorncy’s fees to cnablc _poor parents .and tax-
 payers to f_ully excreise these rights. ™~ T o :
Another al')‘p’roach would be to p'rovide'-for'Federal- intervention to' assure
complianee with™ the” constitutional standard in States where "iiiterdistrict dis-
paritics cxceed a stibutorily defined level—along’ the-lines of the Voting Rights’
‘Act of 1965. As under that act the Attorncy General could be required to Teview
legislative cnactments intended to achicve compliance. and,both‘privatc‘,jnd_i\'{i’d-

ST R L

uals and the Federal Government could have the right to enforce compliance.
—

¢ The present standards pertaining to ucomparabiiity” under Title I should be made at least as stringent
as those developed by Judge Skelly Wright in Hobsonwv. Hansen.
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+ The,Congress.should also consider the appropriatencss of somne forin of Federal
legislation .to ,make up, the striking differences between States of varying wealth
in:their capacity to.support.their public schools. This would make the Federal
Government. the final equalizer. Federal aid, however, should only be available ta
those States which have assuined a substantial portion of local educational costs
and have progressive taxsystems, meeting a statutorily defined level of taxeffort.
4, Finally, the Congress should consider'special “‘development’’ grants to
. States to assist them in redrafting their school finance laws and to help defray
. some of the additional costs'that will be incurred during the transition from
. ' the'present system of financing to the new. system. These grants should be
"' Available ‘to resdarch  the present system ana de‘sign solutions (most States
.. lack the.legislative reséarch and drafting resources that in California produced
... that data relief iipon as'the basis of the Scrrano suit) as well as to assist with
. implementation. © ' . 0 S
. .This Nation has always claimed that its commitment to the future was demon-
strated by its support to.the public school system. If the pledge.which that system
represents to the Nation’s children is to be fulfilled, we must openly admit that by
distributing school .resources along class lines, we have effectively denied the
future to. the .children of the poor. And we must move as quickly and effectively
as possible to give them the resources that will meet their educational needs.
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( = Baltimore City Baltimore County .
T e T T T Year,.  Year, ¢ Year, Year,
P et el g e . fiscal 1969 - . fiscal 1970 fiscal 1969 :.. fiscat 1970
Per pupil expenditures: . . PR ST
S Loeslliiaiiioitonenn e immcedieememeieieaneies - $413.00 -+ - $328.00 $526.00 - - $584. 00
(e States= : : : . 26500: . .308.00 . 210.00 223.00

Federa 400 15100 12,00 12. 00

.Tbgal 1 725.00 :. 787.00 - .. ‘748.00 . 819. 00
Tax information: : S = — —

Assessed ValUe/pUP .« c oo oo menas 16, 491 16,398 20,976 20, 848

i Assessment ratio (percent)......... o 5% . o 86 g 80 e 50

L i Tax effort (in pil)s) .- cceeeer-.-
! Munl_ciqal o'vgmu'rden'} (percent)_. —.

Demographic characteristics:* - BT [ A :
v Enroliment. o oo oiocoiliillliosecgldadl -7 192,169 . 193,082 - .-, 123,607 : - - 129,658
. Percent black : - ... 681 . . 862 i, 37 T N
iSchooI e.xperllditures as a percent of toial Ibcal budget.
ST T TR UL S S A R R I PO 'I
S . MASSACHUSETTS " '
,‘,, o . : . S , ,,Bogtof) I "Lé‘xih';(t.ér‘l' .

Year 1968-69 Year Year 196‘8'-69‘ - Year

11 $548.52 .

Local.i.
State.. - 178.16 .
- 95.57 .

information: .. .- ... . ., .
" Assassed value/pup. .. ......
- -Assessment ratio (percent

b hTaxeffort in mills): o .o.i.

Tax

Municipal overburden 3 (percent).
Demoxrafh ¢ characteristics:
. Enroliment.... .
Percent black..

a0fidal. " , . .
"2 Equalized. ‘ ’ o
: 3Schoql expenditures as a percent o( total local budget, - -
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d . MISSOURI
[ PRI . 0
.. v Sttouwis oo o Clayton
T T PR P cet oo Year,s i, Year, ... . Year, . . Yeai,
By . o .. , 'fiscal 1969 -' fiscal 1970 . ' fiscal 1963 fiscal 1970
N NSRS ST LIS N N AN R S S S S S B S - :
Per pupil expenditures:”. L TR L

P T, .. $336. ... $366.81. -$1,218.36 . §1,343.01
State...cour dmemmcoionnan — . T 199,79 170180 165,33
ngeral..‘.-..'.-.-.'.--.‘.-:. STire 071,080 6228 0 o 100 8.05
Cfotal L sl Teesiaq 63384 0133954 - 1,516.39

Tax information: o T EET e e N o
~ . Assessed value :per.pupil ... : C_b 0l 14,008 0 814,318 "1 $38,325:+ 7 *$40, 306
_ Assassment ratio (percent) .. 336 . 383 A8, 34.80
- Taxeffort (in mlllsgl'; ..... .- /‘ YT R TU29 e rgse . 1 36
i '+ Municipal overburden 1. .- - LRSI S SRR I I rheederemmcacaceesamamnoee

Demom‘)hlc characteristics: ~ . . S0 oo ) o
Enroliment. ..o ool il eman e cenean it 124,706 0 121,856 - 112,850 - 0 2 538
Percent black oo cae cceecmmeomsmsameenanaaaases 63.5 ., . L BAA e eaee

_¥School expenditures as 8 percent of total local Pudgett' o

Senator ‘Moxparg, Thank you' very ruch -for & ~most useful
statement. L T L L A L

We will take about a 10-minute break here, and then I have some
other questions. SRt s bt T

(Recess.) A, oAl ,

Senator MoNDALE. Dr. Coons; in your staterment you'set forth a
formuia that you think might be'used, for example{inCalifornia, based
on the Serrano principle: % ’ '

Wy - T .
~~~~ : ' R R S AL I R

n th , ! "On’pages 7-and 8, you havean éxample of
how'California might' respond 'to’ the Serrano ule’va'[lid{ equalize the
. SRR 2 R FUE I

financial power of ‘each school district. " | © > R TRE

* Would you deséribe that/for the record, if you will?- "1 ": o0 i
*Dr;'Cooks. Bisically, the'ideatis' to provide’ esch’ district:with' the
same' opportunity ‘and" capacity " to spend ‘8o’ ‘that, “irrespective of
whether districts were parin taxable wealth, thdt the tax'rate locally
ghosen would have the same effect as it w,oxllid everywhere else’in the
tate. TR SO RE A A TR PRI SL N R IR Y oty
© For exampleé, if: the poorest district in’ the -State were'to tax itself at
33 'iills; hypothetically;’ and the richest- district ‘were’to. tax itself 33
miills on its local property, that each: would-have the'same number of
dollars per pupil to'spend. s # i T R R -
Tt could be thought of Tather'simply, ds a table of equivalents. The
legislature might enact a table of equivalents in which the: left: sideis
a columt of permissible tax levies; locally’ chosen by the local board
ranging, let’s say, from a minimum of $600 or $700 up to 'a’'maximum
of, say, $1,800: For each amount’ that 'the district-might ' choose to
spend on its’ students; there:would be‘an 'oﬁ) ropriate local tax levy.
Let’s say that for 2 ‘percent-a district: wou (Y’-’be‘cpemlitted to spend
$1,000 per pupil. If the 2-percent levy did not raise that much locally,
that district would.then be subsidized to-the extent of the difference.
If it raised more in a rich district, the excess over $1,000 would be
redistributed to pay for the poorer districts: » 0o :
“Senator MONDALE: So, under that formula;: the poorer the district,
thie more subsidy; the richer the district; perhaps the greater it would
subsidize others? 17 s e TEnn T e

'
t Tl
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EquaLITY OF ScHooL DisTtricT's EFFORT

Dr. Coons. That is correct. But, in any event, for each and every
tax rate, the same spending would ‘be permitted so that there would
be an equality of sacrifice among the districts for any given level of
cxpenditure. If you want to spend more, you have to try harder. That
is the ethical principle. that isinvolved.

Senator MoNDALE. So, the political effect would be that a.poor
district could not go cut and campaign for a higher effort, since there
will be a nice bundle of State money coming in to match the district’s
offort, because its valuation is so low that even though it tries, it ‘can-
1ot obtain’ ‘adequate funds from local sources. The State w111\mnke up
the difference between the $400, say, it raises per capita and the $1,400
developed in the State: formula. The district will get $1,000 per head
fiom the State government.

Dr. Coons. Exactly.

Senator MONDALE But thereis ]ust the reverse mcentwe, however,
for the rich district. Are the politicians there going to say, “Lct’s try
harder so more of our money will go somewhere else.””” And_ hoyw: 1s
that. going to,work?,,; .,«.i 1.

Dr. Coons. We have no idea.

Senator MonpALE. How would you like to try it? st

. Dr..Coons,. I would like very much.to:, i . /017 qonura-

- It.seems; to; menlook}ng at today's pattern of spending, Senator, we
see poorer, districts trying: much harder than nch ‘dlstrlcts v We. see
them willing to; tax|themselves to;the: bone in,order; t¢ support spendo
ing at one-third or one-fourth of ;the level, of tbe rich, dlstncts., -

TRich districts<are in.- the jhebit, of . saying; ,“Look how much; we
care.about edugation ; we xspend‘somuch,here " It would be ‘m)tqrestmg
to find out..whether ,they replly do care.and. are willing, tp,‘tmg them-
selvesiat, the, same rate as the, poor, districts for, thnt same . leyel,‘of
expendlture SOt I/le‘;n!“u'l o tandba o m] o rii Dl (rgo:

Of course, there are certain problems inherent in that not the. least
of them : the.polmcal roblemof: recapture. from thq Iocal dlstmcﬁ I
am;informed. by people; who tknow. these. .thmgs, thatit, 1s,po]1tlcally
difficult; to estabhsh 2, gystem, in in, which, if Beverly Izbllsv is; ;to, spend
$1,000, it may raise $1,500. It is cosmetically,b bad. poht;l ally YR

Senator.M ONDALE| (|You would,,get a; b1g meetmg. he mght you
})l'OpOSQd thatl ll I] ’II fH EEer l rry iy [l) )hl " s l I “X Bl i

:Dr: Coons. Right. .There a,re,)]),oweVer wa,ysitq,dlmmsh, phis, brglﬂy
vmble redistribubion:s <o 0t o ancniviing oot cine 20l v

» One. of them, is first. to remove industrial £, commercmbproperty
from the local tax-base-—a form of, leglslatxun which,; has; bee{l fre-
q° lently) snggested, any\vay,;and pne: whlch is mherent]y‘ratlon&

S fll R IE I "‘)I’ !' "(;-.' “}L! 'l({ll” lt(f(l“:»’."

w N b T&x INDUSTRW/COMMERCE STA’I‘EWIDEH/ Peiggeily g

RSAE B D I N LI oY T NI R N PRI T SETCTTYRT I PYS YA SPO
That is to sa take a statew1de -tax, of 3 or 4{ )ercent and,, J)])l}'xltc
to all.industrial and. commercial property:, The local leyy then.would
only. be jon residential ;property; And the range of wealth amopg, dis-
tricts would have been'squeezed to such a narrow spectrum,,compa.red
to the present spectrum, that there would be no problem of recapture.

o7
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If you took all the industrial and commercial wealth out of Beverly
Hills and the other rich districts in California, the range of local rési-
dential wealth per. pupil would be sufficiently narow that you could
operate. the kind of system that I outlined in my testimony, without
having to take any money away from Beverly %ills. That, it seems
to me, would be a highly desirable political apparatus. . ;

Senator MoNDALE. In the absence of some kind of -adjustment,
in the rich,district, would you not actually be encouraging. private
schools for the rich? Would they not say, “W ell, we are in.this trap
where we can raise a lot of money to be sent elsewhere, or we'can
put downward pressure on revenue for our local schools and simply
spend all of our money on private schools for our children.” Since all
the.capital costs of constructing private:schools is-deductible from the
taxes anyway, it is sort of publicly supported. - .. Ny

In other words, I am trying to think_llo(v"tlle,lnéent',.iires‘ of

ty

y vl
your
program would work. 1 sce-the one point.you make. - ... oo
- Would not_a statewide, income tax make more sensc:than.trying: to
depend principally upon the real estate tax-or some other form?:., . .
Dr. Coons. Let, me say, this,’ that .a statewide, income. tax:.could
certainly be employed either in a centralized or a decentralized
nlmnner to provide the necessary funds.. There .is no -question about
that.. . T G e e e R R
. If .you are_asking, in a decentralized .model, should a local income
tax be preferred over local property tax, ‘the answer is likewise ‘‘ Yes,”
in my view.. Because it séems to me. that the-income: tax——- - .. S
..Senator MonpALE. I am talking about.a statewide income tax.: . . -
Dr. Coons. You could have both, as a.matter-of fact. No reason
you. could not have both.. ... -+ oo el
. Senator MONDALE. /The- income tax-has .additional advantages. I
think-it is a better reflection. of wealth than a property tax. . .«

N
IR

AR I .
AT P iR
\ ¢

ST 0 Prerers:LiocAni INCOME TARu st i i min
..Dr. Coons., At least.as the;property itax is-presently. structured,
there is no question, and that is why we would prefer a local income
tax. Ll G e e Tt
May I answer that other question which you had before about the
rich. district and its disincentives? It'is an:improtant question. ...
.:It-depends entirely-upon the forinula adopted:That.is to say, if the
relationship :between spending: and- tax’is. carefully.:adjusted,- and,» if
industrial and .commercial are removed-fromthe locil tax base so as
to.squeeze the wealth:spectrum down; it:is my judgment:that:there is
no:stage atswhich you would-have a" yowerful incentive:for rich
districts to opt out-of: the system. But I:t{:.i.‘nk the.amount: that would
already:be taken-out in:personal income.and other.statewide/taxes for
the general support. of education ivould be-enou hso that most:people
would . not be able to afford -both: the support:o ‘public-education:and
private education: At least. there would not-be a-sufficienit nimber-of
such people that there would be any but. a fringeiof: districts'in which
the demography.would:bé such:that there would be so many:very rich
people ‘that’ they would.opt out of: public.education: altogether: i
And, of course, it isup to the State as to whether they: can’ dothat:
The State, after all, would set some kind of adequate minimum:which
every child should have.available in publicieducationi A’ district:could

68—412—71—pt. 16B—11 '}
b :
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simply ‘drop: out,:as it were; it would haveito stay'in‘the 'éystéfm‘.'
Being in-and paying for that system, people are going to use it—they

are:going . to have to-carry the burden of ' that:local system; and so,
there is a-powerful incentive to stay in it and make it all'work as &

public system: . ' i RN R "
Was I responsive? . : - 10 Lo nn g e
- Senator MONDALE. Yes. -+ .o i e L
+'Would. either- of the .other itwo - witnesses!care to respond ' to ‘this
1que?st;ion of what the States should' do if ‘the Serrano principle becomés
AW o et e L > | o T S
:iMrs. CAREY. I have a couplé of ‘comments:on the basis' of what
Professor Coons has said:™! - i b e e SRR
'] think the issue you have raised about income taxes‘is a Key one:
The experts on property tix; who I gather you are hearing niext-week,
allcan. tell iyou:how! this tax :can :be ‘administered-iii ‘a4’ progressive
manner, but they cannot point to any community where it'is being 5o
administered. ‘So, we have all. bought ‘that' mythologyfoi 10,20, or
30 years; and the evidence'is-piling up that; perhaps;‘the’ property tax
cannot; in fact, be a progressive tax. This would be & strong ‘persuiision
forincome-tax.: ‘i P T R T R S A LR B P SR
i~ Onithe ‘suggestion of removing!indystrial:and ¢commiereisl ‘properties
from the local assessment base, I think it would meet with tremendous
resistance from ' the industrial .and commercial iinterests. They ‘have
no-desire:at allito be assessed:and taxed at the Statelevel: “You look at
United States:Steel:in ‘Gary, Ind., they would fight'it tooth and nail
to prevent:Indianapolis from :doing:the’ assessment, as opposedto the
local assessor; who.works part time:for them.!' - 0 i’
On the private school issue, that is one that éveryone kickslaround:.
As.a factual matter,:I‘am-not-sure: there’s:any. differencé right now
between the:Scarsdale school system:and:Scarsdale with & private
school system. It is just the admission practices that are slightly
different. At present:it'is a question-of | buying: 4’ house rather than
getting into a school. , . v,
-'So; I ‘et riot ‘sure that will ‘chiangé things from’ the ‘way they arelat
pre‘s‘e'n'th? ol ¢ e Vi) wliia o ol 'i.i! TR TY L N FTE N PENTRLRTANERER NS 14 RS S AR TR

_ ‘  .ARrEg PrivaTte ScHooLs NoNPROFIT? o
ity tpoe et faad HO Y A N TV R Y IR VoA T TN BB W AV P Vil

Another thing to:consider is whéther; ifrprivate schools dre actually
set:up ag:nonprofit corporations:and-sd on; whether there would not'be
grounds for; attackingithem.:There is'a case, a Liawyers Committee case
in: Mississippi; Green vi Kennedy; where whiteparents tried toset-up a
schoolj!a private:school, for ithe purpose of avoiding:integration; and
the:court knocked down/their tax: exémptioniion tflé(‘gro'undxthat'--‘it
wasra deliberate evasion-of thé constitutional mandate.i:r o «ivi:t-i:)
10 Nowy iif I6he: Constitution :declares 'educationi to be ‘a’ fundamental
initerest;-it- miglit beyou:could attack:private schools ‘on ‘that ground:
iySenator MoNDALE; Thekey;to the Green casé was deliberatesegroga:
tion;rivhite flight;idesigned:to éscape the’ courtorder. it tim =1 rry
(>Mrs. CAREY:That is vight.iid o o f Glion aodt rads shyooy s
1[-Senator MoNDALE. | You might say;there is's similar: constitutional
principle,.and:that no one canléscape the publi¢:schools:-‘Maybe that
willibe 'the:law.:!* yltady o1 =g onim ot b 28 51 nenon 10 i) .
doGoraheadiiiir spsnpatin Yo hirid soion sox blimow s ot e i)
1,IMrs::CAREY.. Thatiis: roughly;what.Ti wanted to sayJo:i- by i
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.. Dr. Yunor. I can add to the confusion, because 1 _am not exactly
sure how Professor Coons’ scheme would work. One of the things that
worries-me is the fact that it seems, to me, it is difficult to tell a child
or o family. that lives in a particular community that you are not
going to have equal educational opportunity—as measured in the
resource allocation—by virtue of the fact that your neighbors happen
not . to -havechildren; or, for some other reason, have some value
prejudice against funding education. - ' - S

. In’some sense, I am not sure that a community’s values expressed
under this type of equalization scheme are any more legitimate than |
the criterin which the California Supreme Court has brought out. i
And for that. reason, I personally would be much moro inclined '
toward this type of State income tax that you have described. And,
in some scnse—I have not totally thought it through—I might be in
favor of separating the financing function from the education function;
that. the district will have, in Zact, wide discretion to make cducational
policy decisions, but the basic question of funding should be something
which should be done on a statewide basis. ,

Senator MonpALE. Let me ask you'a reactionary question. There
are a fow things that are working fairly well. Silberman says the rich
suburban schools are joyless, but, quite apart from that, I think
those pecople agreo that In this country there are excellent schools;
the wealthy suburban schools are awfully good. Do we not ruin
something in this country if, through some kind of equalization of
financing, we pulled down the quality of suburban schools-and lifted
up the quality of some of the others? Do we not impose sort of a-dull
uniformity on the school system?. . -

. Use Rice SuBURBAN ScHoOLS AS NORMS .

, " T would like to pursue a strategy of using the rich suburban schools
i as a yardstick, and then try to get the other schools up to that level,
| rather than téying to create kind of a broad, statewide, uniform kind
; of financing, with, if I.may say so, an incentive,to the suburbanites,
if they want a better school system, to tax themselves so that most
of the increase goes somewhere else.. ' ' -

In other words, my instincts tell me that we. should not try. Lo
diminish the quality of suburban schools,;We should. try to, bring the
others up to that level. oo

Dr. Coons, The only. thing I find troublesome in that statement
is that you labeled it “‘réactionary”. It scems to me the really reaction-
ary -principle is to homogenize .all education:. ;- oo s
. Senator.MoNDALE. -Asia matter of-fact, one. of your key :points
is choice, which is-the de-homogenization. ..o, ui w0 o
-_.,GO‘&hOfld. Ll e e S 'u“;{‘-- IR GOl

Dr. Coons. It secms to me there are many ways to:get: choice.
This is perhaps-the.least desirabloiof a number .of opportunities: for
choice that Serrano.opens UP. i o.i. e for il
But, it 'seems to me. fair to:mgue, ‘as - Professor Yudof' suggests,
that a.child and his parents may feei aggrioved if their noi hbors.do
not vote as high a tax rate:in their district; and,: therefore, the expen-
diture is somewhat-lower.. ... - i e RIS
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! ‘THat is the pattern one would expect for districts will niot all béhave
the same, presumably, given the same opportunities. They will not
‘tax’'themselves all at the same level. Still, if that pattern which now
favors the wealthier is broken up so that the differences in spending
‘levels no longer reflect the wealth of the districts, it is also true that
families may choose to live'in areas which emphasize various mixes
of public service, including education, without having that choice tied
to their personal wealth. I 'think that is an extremely important point.
" “Also, I just find that thé democratic process on the local level, in
reaching different: conclusions about how much education should be
empliasized ‘is, to me, a perfectly acceptable process; that is, for
‘neighbors to get together and make different judgments about
education is certainly not something ‘that one can think of as in-
‘trinsically invidious. In a relativély low-spending district, if more
‘money is left over for swimming pools, parks, museums, and libraries,
‘that seems prima facie a rational choice made by people on a {ree
basis, so long as wealth does not determine it. o o

Scnator MoNDALE. Do you have any doubt that the Serrano prin-
ciple of equality is: fully applicable, if not more clearly so, in intra-

district decisions as it is interdistrict? ‘ o a

Dr. Coons. I think it is applicable, though distribution on the
basis of wealth would in such a case be much more difficult to prove.

I should add that-what Mrs, Carey said about property tax is very
important. We have never had a concerted- legal effort against the
abysmal apparatus for enforcing the property tax. And what Mr.
Morgan and his people are doing in Dallas and Fort Worth is a very
important step. This is the case to which Mrs. Carey referred. The
lawyer who organized that is a man named Cecil Morgan. The com-
plaing might be interesting to the committee. It is an elaborate
complaint with interesting facts about the property tax in Texas.
And; if that attack is successful, and it may very well be successful
on State grounds—I mean, thére is no.reason to even have to resort
to the Federal Constitution in this case—it seems to me. it could
begin a movement' for rationalizing the property tax and all kinds of
State levies; ultimately this could produce a much fairer system of
schools and all other kinds of municipal services. =~ "/
" Senator, at some pointcoilld we talk about. community, control?.
Senator' MONDALE. Go'aheadyi « iiieii b e e e

sl
‘:,' . ._’,’!.:\‘. .‘;’, v\‘,v..". . COMVMUNIT"Y CONTR‘.‘OL :‘; ;..5 ,.l ""v"‘i’:jv P
Dr. Coons. Something: Mrs. Carey said "I think is, again, .véry
important in' this regard. There'is a kind of dilemma which might be
developing here between community control on ‘the‘one “hand;:'and
desegregation on the other, which, to some extent, the 'Serrano
principle will aggravate. . -7 il e e D
1 That is'to say, if the principle that the quality- of educationimay not
be a function of wealth is adoEted and applied in a-decentralized way
by a'State like New York, there is no reason’ economically; fiscelly,
that an area like Ocean ‘Hill-Brownsville could not be given:the sume
capacity ! to ‘raise money as-Scarsdale. :Ocean “Hill-Brownsville’ and
similar poor neighborhoods could now become ‘as iridependent as'have
been the rich, white suburbs. And intrinsically, there is no reason to
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think, that_theyshould not.be, unless there is another policy. at sthke,
to wit, desegregabion. -, v proy o b L e Yt Qo
.. Senator MonpALE. In,other words, af; tho point;Brownsville becomés
viable n'ancially; the appeal for community control, might -beimuch
stronger than for desegregation? " ... ;... .~

[

R AT P S IR UL T A A
| Mrs: CarEy. It works two ways:.. I do not think that is tho only
obstacle. :I, think the other .obstacle:is:.the resistance- of .the: white

communities. The myth of the suburbs previously: has been: “We

want to have.the power to enforce our zoning laws™ and that sort:of

thing, because the costs of absorbing:the disadvantaged people are:so
great in,terms of services. The cost 1ncreases—— R AL
Senator. MoNDALE. It is not entirely a.myth; is 1t?
Mrs. Cagrey. If Serrano.is carried out—— -+ - .
Senator MonpALE. But, I mean right now. EEREITEY
Mrs. Cagrey. I am not denying there are costs, but I think they are
often used to camouflage resistance that is based on racial or class lines
other than just costs. ..~ . .. o e
What I think Professor Coons is getting at, is that you could have the
two communities adjacent to each-other, one. white, one black, each
with fairly well financed schiools and maybe still find the white resist-
ance to accepting blacks, if the blacks want to move.-On the other
hand, you may find a reluctance on the part. of the blacks to move,
because they want to have their ownpower. =~ - . ..
" Senator MonpaLk. I think a lot of the black leadership is saying
now that, “We are coming close to controlling some of the .center
cities. politically, and now Serrano comes along and says we are going
to have enough money to educate our children, and. now you say, ‘We
are’xgoing to move you out’.”.. - - o I L -
You are hearing more of that from black leadership—that integra
tion appeals to them less and less and community control more and
more. That is the impression I am getting. _ A .
Dr. Coons. Itispossible, I suppose, to imagine an apparatus which
would permit inner city people to move out, voluntarily at least, to
districts spending at levels different from theirs and have an adjust-
ment made sccordinig to the formula on the basis of that pupil’s at-
tendance rather.than his residence. That is to say, a child who wanted
to.travel daily to Scarsdale; or even, indeéd, Wwho was bused involun-
tarily could:be counted in the Scarsdale tax base. Scarsdale-could be -
given-the same kind of subsidy .that the child would trigger if he lived
T Scarsdale. Such a trade-off could probably be worked out in'the
formula. © ¢ i e et
- But it does become considerablg more complicated: than the kind
of thing-I was suggesting before. So,'I think 1t:is’ fair to worry that
there may be some opportunity for collision of policies here..: il
- May I also:suggest something :else? I'had forgotten. in’ my-original
remarks something. that I think -this.committee might suggest to'its
col_lealgues::u L S U S PR U !
r ' e [ o "Jl"s [EEIRY I R R / SAER ' EE
-,'CONGRE§SIONA13v_ACTIQNJOI“I"SETRRAI“IO‘ STANDARDS: i ¥
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.;Congress has, of course, the;duty and power.under the 14th amend-
ment to engage in: the enforcement of constitutional right. under. the
14th amendment, section 5. And I would think that that might be:
an;area, as: with.voting;: which ~would:-be highly appropriate, even
absent a U.S. Supreme Court decision on the question, for.the Congress
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to define the meaning of the Constitution and to enforce that meaning
of the Constitution, ecither through constraints on spending and/or
through the’ creation' of ‘standing to sue either in private parties or
the Attorney General: ™ i oo L e

I do not know what the politics of that'are. I do not have any idea
what the chance for success would be. But, it'would not be difficult
to dralt such a policy precisely in terms of the Serrano standards, and
then to set together apparatus such as was created for the voting rights,
which, as you know, the Supreme Couit in Morgan v. Katzenbach
declared perfectly appropriate; indeed, they avoided decision on the
substantive issue, the constitutional issue, because Congress itself
had undertaken to enforce, to define and enforce the right.

I would like to hear if my own colléagues were interested in speak-
ing on that. S ' : e

Senator MonpALE. Would you care to submit proposed language
for such a standard?: ‘ ‘

Dr. Coons. I would be happy to, Senator.

Senator MonpaLE. All right. :
- Dr. Coons. If you will give us enough time to put something

together. -

Senator MoxparLe. We will'be around here a long time.

Dr, Coons. I will seeif I can exploit one of my students.

Senator MonpALE. We ave trying very hard to write into the school
descgregation “bill a private enlorcement remedy to permit private
attorneys to ‘bring descgregation lawsuits, lawsuits affecting consti-
tutional rights of students, which would set aside a portion of the
descgregation money to pay fees, appellate costs, et cetera. But we lost
that on the Senate floor. But a fairly reasonable substitute, the Cook
amendment, allows payment of attorneys’ fees at the discretion of
the court, if it determines that the lawsuit was necessary to enforce a
constitutional right. " :

Privare ENFORCEMENT PROVISION

I do not quite know how it would work out, but I think it is progress.
I am convinced that, in any of these fields which do not have a com-
mercial basis-to them, the Congress, if it means business, must couple
any of its proposals with a mechanism to encourage private enforce-
ment. Otherwise, it is just not being done. And thatis where the resist-
ance is taking place. They ave trying to destroy the legal services
program so they can only bring nice lawsuits. They fought very hard
against this enforcement provision on desegregation. That was the key
point in the lobbying effort. That is where we lost. As a matter of fact,-
that is the only key provisionof the bill'we did lose. -~ ST
.. They are now trying to duck the class action program for consumers
under the same. principlé. They are trying to deny the Consumer
Advocacy Agency the right to participate in those proceedings.

Of cowrse, one of the key issues in the EOC extension has been a
whole new set of private enforcement remedies in the Senate version,
including payment of fees in administrative proceedings. They are
very alert' to ‘what kind of -trouble ‘it is  going to mean, because 1t
would'mean law and order in'a new:field where human’problems are
concemed. oo e .' to R .‘.;'I"‘ P
~T: think “the law schools’ought ' to help‘ us ‘generate' the casefor
offective private enforcement. i+ vt i e T LT
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- ‘Now,! there is some precedent: forthis. The Public Accommodations
Act is one-of the most successfully implementéd sections of: the :Civil
Rights Act, and one of. the key reasons is that the defendant knew
he was going to get'socked with a private lawsuit and haveto:pay for
the fees and. a fine to’ boot:: Within' mionths, tliat Public Accommoda-
tions Act was enormously successful. “t - e R L
-+ T do not think we have really faced up'to that. It is a scandal what
is'eoing on in the civil rights field, of course. The Justice Department
is not enforcing anything. The Green case that you talked about; the
Internal Revenue Service has promiséd us- time and again they are
going to bring lawsuits. In fact, they:have not done & thing. They
have taken a negative position.’ -« -~ . oo

‘Mus. Carey. The idea Professor Coons has just outlined is described
mord extensively in my written testimony. = - S

The idea of having some sort of provisions analogous t0 the Voting
Rights Act-—it is an area we have been working on, and it is another
aren of copout by this administration in terms of failure to exercise
the Federal role. That act has really been of tremendous assistance in
private suits for reapportionment, for registration drives, and so on.
And I think that is a very powerful ‘analogy, one that should be
considered seriously in_this field.” - : i ‘

Senator MonpALE. In the Voting ‘Rights Act, are the plaintiffs
awarded fees? : - K R

Mrs. Carey. Noj; there are no attorney fees. It would be far better
to get attorney fees. The act did not specifically provide for the
private right to sue. _ ;

Senator MonpaLE. That is the Morgan v. Katzenbach case where
the private right was clearly established? :

Mrs. Cangy. Yes. But I think it should have been clearly spelled
out from the beginning, and attorney fees should be provided; if
possible, to cover the costs of the case: : '

“Scnator MonpALE. Right. ~ o - S

Dr. Yupor. I wanted to add that there has been tremendous
difficulty in litigating precisely because of the failure to specify
private actions were- permissibee' under the legislation. We found a
number of courts were willing to allow private parties to bring their
suits; but; on the- other hand, there have been a number of courts
which have raised 'jurisdi(':t;ional"md" standing 1issues which have
prevented parents and Title I children who are not, in fact, receiving
the benefits under, that law from raising ‘the issue. S

Senator MonDALE. This runs throug all the educational programs,
the Johnson-0'Malle distribution for Indians, the Title I tunds, the
migrant, funds—all’ t \ese . programs, are. in. profound trouble, and we
have simply got to get.some kind ‘of private enforcement. . e

“Dr. Coons. Senator, would it ‘be “appropriate. to’ address a few

remarks to family ghOice'syst'emS? Is there time for that? - -

~ Senator MoNDALE. Sure. Go'atiead.” A

"Dr. Coons! -When we balk‘it_l;)gutié,qimlity‘l of educational opportunity,
we often. talk only -about ‘giving the poor equality, but almost never

about’ giving: them - oppor tunity in the same sense that my children
‘7 \ 4.}
{sr
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-.8Ve opportunities:. My four school-age ;children go to .the Berkele
1iublic schools, but certainly, if. Iwanted to, I could send them to pri-
.ateischools.'Someday Iimight, ... ., . ¢ T ey e P
+.‘The:point is that for. us rich. people. there.ig the.whole spectrum . of
school options. But, for the poor, even'if we,succeed in implementing
all that Serrano stands for plus.every other - olicy. that we think
appropriate to recognize, special qualities of -children, still all that we
have done' is. to, say from the.center, from. Government, *“You, child
of the poor, will have the following kind of:ed ucation and the f ollowing
amount:of money.spent on you.”. .. .- . . . TP
- Nobody in.all of this asks the parents, “What are your interests.in
education?”’ Nor asks the child, “What are your interests in educa-
tion?”. “Are you willing to:spend.a little more and to- do something
extra, or even would you. like something extra,’ or something
different?’’ S C
. Senator MoNDALE. I think of those Chinese children in San F ran-
cisco who are being. bused to schools where the teachers cannot speak
Chinese—and I .assume most of the children speak only Chinese. We
have decided they are going to go to those other schools. S
+. Dr. Coons. There is another dilemma, for you. :
Senator MoNDALE. Of course, it is a-court; decree, but,
I assume those children’s d)
the options that the rich
Dr. Coons. That is correct. o SR
Senator MoNDALE. So, we deliver up only one meal to the poor,
and they will either eat it or starve. S ,
~.Dr. Coons. If I were interested in avoiding integrated schools, I
could find a way, because I can afford to do that, And, thus, we have
educational freedom for the rich but compulsion for the poor, this
duspite what is the essential equality of,chiFdren. IR -
hildren, it seems to me, deserve an equality of treatment that no
one would insist upon, with respect to adults, and this is equally true
with respect to their early education. L S

once again,
arents do-not have the money to exercise
hinese do. S -

" ResPoNnsIBILITY AND D1vERsiTY IN CHOICE

have been made for giving poor families opportunities to make a choice.
There is a very wide, variety of suggestions and opportunities in this
‘Tespect. Some schemes,: would ask poor families to make a.small
contribution, would begin the: process of making all of us contribute
something to our own_education, .even  publicly finanéed education.
MostIVOucher'_pldn,s,' would not require suc] ) contribution, In'any event,
all such 'schemes would provide families with a.range of public. and
private. options, including. religious, :schools if, the Supreme ; Court
permits it. We don’t, know the:answer to that yet, of:course. ..., .

Dr. Yupor. I'do not have very, much,to.add..I think'I would be
very much in favor of the scheme Professor Coons has just outlined.
Among other things, it overcomes my initial difficulty with the power
equalizing scheme, and that is, the responsibility is placed where it
bg_lqngs;,ga{t;jhe;f._a'm_ily_;]eVel-.—_And,«, if; that family, and:in-terms of ‘its
decisions, about -what:it, wants. for its children, is not dictated . by; any
outside sort of structure, governmental or. otherwise, it seems ito me it

would go a long way.
167
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: '+ The 'other aspect—1 assume most’ of ‘the plans that have been advo-
i cated for a fdmﬂg'powqr'qqué.lizntﬁion of sorts look to the creation of a
F “certain form ‘of diversity and a certain competition in our e_duqahpnnl
‘gystems, and I think that it’s very important, that if & family is given
b some sort of o voucher, some sort of ;power to purchase educational

services, one would hope there would be some: competition for the
vouchers from those families; that public,schools wotild then be com- :

peting with religious and private schools and ‘nonsectarian private -‘;-‘-_?
schools; and that, in effect, there would be a competition which would E

make the quality of tho services, much better in all 'our'educﬁtlonal

‘institutions, and you would not have what you have nov; essentially

e T T

‘the schools operate like any monppoly\.,Th_ey have a captive audience. B
This captive audience 18 so ca tive, parents can be prosecuted if the ;
children do not show up for the requisite 10 years or whatever it 1s. 3

" So, I think that is a very good idea. .~ . . N o
© Mrs. Cargy. I think it is a 'good ided on the broad’ level, as you _
Thave suggested, in terms of all the necds. You have the same problem 4
in the health area, the same problem with food stamps, jobs, and other "
things. Although I think it is a sound long-term- goal, there are-just so
few choices right now, the choice in some communities is between the g
public school and the next door public school, both inferior. It would
‘take a tremendous investment to generate tho choices before you even
gave people tho dQcisionmakipg»pSQVel‘. L e
~ So,. Ithink it is a great goal, but it scems to me awfully remote. -
" 1 would like to kick in‘an approach that has been tried in ono State,
since we are sort of covering the field. B

< . SPECIAL 'LXNGUXGE,,{LNb';iC;I'JL*fU_RE,SplijQLS

‘ . Hawaii, as I understand it, apart from being the only State that is
centralizing the funding of “achools; has'a - system “that reflects the
‘cultural differences in'the State. ‘The State. has special schools that
are language and culture ‘schools; in- thé afternoon, ‘after ‘the Yegular E
school: 8o, if-you are Japanese, you can go to the Japanese language 3
school; and-if-‘you are a native, you can go to’ the Hawaiisn language ;
gchool, 'or Chinese, whatever your background, may be.
- This’ hias 'been’ ‘doné privately in'other ‘¢ommutiities ' for religious
.purposes ‘but never 4n''terms of the ‘ciltural’ interests. That:really
introduces an'élement’of ‘choice- 'of 8 different kind ' and recognizes
that we:are, in‘fact,’a mul ticultiral socigty. =0 R
\ * Senator MONDALE. ‘Berkeley has developed’ 'subgyst‘ét'x'x's’ like “black
house” that recognize these differerices, and yyhich’ aré controlled by
the cultures,,_ ' N ] -';':’(”' }‘!.}:'Ej' i 1 :;f.(;_l.’, ‘::_‘w!;;:}»':;‘
Last momth, or'the inonth before; when we were fighiting ‘over impact
ea'id&fof»lndiﬁng;;;:;.yxzp,;liiaf,,/' Jussioe 55;'\,".\.41-..-:_': 5;,:-: i Ta ,‘_;‘!-.:;_.--“-w.xu LI
) Dr. Coons. You are speaking to'the world’s greatest eéxpert oif the
L, subject, Senator. Professor Yudof has done the most basic work in
this area. ot
Senator MoNpALE. Do you want a job?

Dr. Yupcr. 1 have one, thank you, Senator.

ImpacT AID

Senator MoNDALE. There waé;uaxpoal made to the Senate Labor
Committee to do away with the inpaét aid and come up with a brand-

.
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new sort of Indian Title I. And.I was surprised—some of the most
progressive Indian educators came and said, “Don’t: do that.”, They
said, right now the average Indian near a reservation has $700 or $800
riding on his head because they are in the general impact aid program,
and that has been rising. But 15 years ago, nobody wanted an Indian
student. Now the high schools and the elementary schools in and
.around the reservation are all fighting for them. They want to keep
them there. They want them happy, and they want the parents
happy. Everybody likes Indians. : o
That is sort of an interesting developrnent. :

. Mrs, CArEy. Maybe we should try it across the board with other
‘minorities. ' : ' '

. Senator MoNDALE. Yes; if you could have a system where the poor
could be given some kind of personal bonus that would go with them
wherever they went to school, there might be tremendous competition
and tremendous variety at the same time. And the schools which did
the best—which is what we should want—would get the most.

. Dr. Coons. I think that was the original theory that Dean Sizer
employed in his’ design for vouchers. His objective was to take the
Title 1 money, which he saw was going to be very difficult to get to
the children for whom it was designed, and give it to them, give the
children the money outright in' an educational chit of some kind,
‘which they could take to the school of their choice. Children of the
poor would be attractive to the school for that reason. And it would be
clear that the money would get to the consumer for whom it was
intended. ' o o ‘

Dr. Yupor. Senator, there is an interesting sidelight to what you
were saying. In Texas, there was arecent decision involving two school
districts, San Felipe and Del Rio. B
; The net result m that case, in any event, was the fact that the

-students from-the Air Force base were. being. transported across a

predominantly Chicano district to a predominantly. white district and

-bringing all the impact aid funds with them. Now, the minute the court

said -that that is not. permissible under the Constitution, that those

.children must attend school in what was previously the poor district,

and they may not be transported out, and all the impuct aid dollars
must: go to the poor. district—immediately.there was a petition inter-
vening in-the: case and.a,motion to consolidate the two districts,

which_ the court promptly. granted, becausp, it was. clear to the rich

district that it could not survive: economically without, those impact
id funds which were, coming in. for.some years. I think that.is a good

st

Senator MoNDALE. Thank you. e
.. The committee is.in,recess, subject, to:the call of the Chair. =
(Whereupon, at 12:15 p.m., the Select Committee was recessed, . to
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